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ABSTRACT

This thesis examines the Office of Management and Budget Circular No. A-76(1979)
rom an historica) perspective. The scope includes identification of the problem
of Government competition with private enterprise and the need for a national
policy; the three, co-equal precepts embodies in the rvised Circular A-76; and
the enforceability of Circular No. A-76 through the process of interna) audits
or reviews.
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FOREWORD

The author is a Captain, Judge Advocate in the United States Air Force,
currently assigned to the Air Force Systems Command and stationed at F-16 CASEUR
Brussels, Belgium.

The views expressed herein are solely those of the author and do not purport to
reflect the position of the Department of Defense, or any other agency of the United

States Government.




CHAPTER I

INTRODUCTION

Scope and Purpose

This thesis exémines the Office of Management and Budget (OMB) Circular
No. A-76 (1979) from a historical perspective.1 The Introduction provides some
background on the identification of the problem of Government competition with
private enterprise and the need for a national policy. It also discusses the
independent roles of the Legislative and Executive branches of the Government in
the development of a policy of reliance on private sources to supply the
Government's needs and the initiation -of an implementation pfogram. This first
chapter is treated as an introduction because it focuses primarily on the seminal
actions of Congress and the President which had an impact on the development of

the policy announced in Circular No. A-76 and its predecessors,

Chapters Two and Three consider the history and evolution of the
Executive branch policy in the series of Bureau of the Budget and Office of

Management and Budget directives specifically.2

The discussion in Chapter Two
centers on the current statement of three, co-equal precepts embodied in the
revised Circular No. A-76. The conceptual development of each precept is traced
through the progression of bulletins and circular revisions. The scope of the policy

and its application to the procurement of goods and services is discussed in Chapter

Three.




Implementation of the policy of reliance on private enterprise has involved

a number of specific problems. Some of these problems are dealt with in Chapters
Four and Five. Chapter Four concer'ns cost comparison studies. Particular
emphasis is placed on the circumstances requiring use of a cost study, the problems
associated with estimating the cost of Government operation and making & valid

comparison with the costs of contract performance.

Chapter Five discusses the enforceability of Circular No. A-76 through the
process of internal audits or reviews; an administrative, intra-agency appeals
process; &s well as extra—agenicy reviews through the General Accounting Office
(GAO) bid protest procedure and judiciel review under the Administrative Pro-
cedurc Act.® The focus of the chapter principally is the consideration of the
options available to affected partics to obtain review of the decision whether to
provide produéts or services through operation of a Government commércial or
industrial activity with Government employees or through contracting with a
private, commercial business. Reviews of related decisions and matters pertaining
to the legality of agency action under federal personnel laws and regulations are
considered only in so far as they have an impact on the Government make-or-buy
decision.

Reliance on Private Enterprise
Historieal Background

In a democratic free enterprise system, the Government should
not compete with its citizens, The private enterprise system,
characterized by individual freedom and initiative, is the primary
source of national economic strength. In recognition of this prin-
ciple, it has been and continues to be the gencral policy of the
Government to rely on compe‘}itive private enterprise to supply the
products and services it needs,
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With this statement of policy the Office of Federal Procurement Policy
(OFPP), on March 29, 1979, issued the reviscd Office of Management and Budget
(OMB) Circular A-76, entitled "Policies for Acquiring Commercial or Industria!
Products and Services for Government Use".> The Circular established the
policies and procedures to be used to determine whether needed commercial or
industrial type work should be done by céntract with private sources or be done
in-house using Government facilities and personnel.6 |

The policy of Governmental reliance on the private sector has been a part
of procurement doctrine for approximately 25 years. During that time the rhetoric
used to state the policy has changed little, Yet the implementation program has
undergoene a relentless and sometimes turbulent, process of evolution. This process
has been influenced by a diverse set of conflicting forces. Not infrequently, the
forces reflected the diemetrically opposing positions of the various proponents.

The most clearly identifiable forces shaping the policy have been the

- Congress and the agencies and departments of the Executive branch. However, the

basic premise dates back to Adam Smith's treatise "On Public Opulence", written in
1764, and his greater known work, "An Inquiry into the Nature and Causes of the
Wealth of Nations", published in 1776.7

According to Adam Smith's "system of natural liberty", the sovereign has

only three duties, These are:

First, the duty of protecting the society from the violence and
invasion of other independent societies; secondly, the duty of pro-
tecting, as far as possible, every member of the society from the
injustice or oppression of every other member of it or the duty of
establishing an exact administration of justice; and, thirdly, the duty
of crecting and maintaining certain public works and certain public
institutions which it can never be for the interest of any individual or
small number of individuals to erect and maintain, because the profit
could never repay the expense to any individual or small number of

. individuals, thgugh it may frequently do much more than repay it to a
great society.




Throughout the history of this country there have always been advocates of

a policy against Government interference or cémpetition with the free, private
enterprise system. Alexander Hamilton was an early supporter of Adam Smith's
theory of capitalism, Like Smith he believed that government had its place, and it
was not in the marketplace. Furthermore, since competition produced progres., it
was assumed that private enterprise could always pro;iuce goods more efficiently
and more economically.9

Despite its proponents the laissez-faire theory of capitalism has niot always
been followed in the United States. Nor have Government burcaucrats enthusi-
astically endorsed the poliey of a traditional role for Government, After the turn
of the century circumstances unavoidably led to "temporary" frustration of that
policy in the area of Government competition with private commercial or
industrial concerns. Out of necessity several industrial activities were initiated
during World War 1, principally within the Department of Defense. However,
follcwing_the war many of these programs and activities were not terminated as
originally planned. The same sequence of events occurred during and after World
War II, within DOD and the Civilian agencies, and even gained some measure of

10 Some would say

acceptability as necessary incidents of Government operation.
the camel had followed his nose into the tent.

This build-up had not gone completely unnoticed, and the necessity of the
practice was not universally aceepted. During the period from 1932 until 1955

1 It was

numerous Congressional hearings were held to examine the situation.
determined that by 1955 the Fedcral Government had become the largest lender

and the largest borrower, the largest landlord and the largest tenant, the largest

holder of grazing and timberland, the largest owner of grain, the largest warehouse




operator, the largest shipowner, and the largest truck fleet Opcrutor.lz The
concern wa.s expressed that Federal agencies had entered into so many business-
type activities that they constituted a real threat to private industry and imperiled
the tax structure.13 This recognition led to varied and periodie attempts to curtail
and reverse the trend. i

The first governmental effort to formulate a formal policy of relisnce on
the private sector for production and supply of Government needs was contained in
the report of the Special Committee of the House of Representatives in 1933.14
That report recommended creation of a standing committee on Government
compctition to oversee dismantlement or liquidation "of all such bureaus, sub-
divisions, or agencics ... competing with private trade, commerce, finance, indus-
try, or the professions, the operetion of which ore not in the publie interc:s'c."]5
The rccoininendation was never adopted.

Following that report in 1933 there were similar reports and recominenda-

tions by the Senate and House Appropriations Committees, the Ilouse Armed

"Services Committee, the Senate and House Committees on Government Opera-

tions, and the Senate Select Committee on Small Business.16 In addition, there
were a number of pieces of legislation introduced in the House and in the Senate

17 None of these

for the purpose of legislating a definite policy in this area.
succeeded in passing both houses, principally &s a result of lobbying efforts by the
Executive branch. As a result, Congress has never adopted a comprehcnsive
statement of policy on Government competition with private enterprise, and the
responsibility for development and implementation has been left to the Executive

branch.

Within the Executive branch, the Department of Defense was one of the

agencies most closcly scrutinized and criticized by the early Congressional
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investications. As @ result, in September 1952, DOD outlined a policy of avoiding
competition with private enterprise. Department of Defense Directive 4000.8
established a policy against retention and continued operation of competing
facilities where requirements could be met effectively and ecconomically by other
existing facilitics of the military or by private commercial sources. It required the
military departments {o survey and justify the continuation of in-house commercial
and industrial activities and restricted the establishment of new facilities. 18

This limited, departmental effort by DOD was followed by the first brief,
public statement of Executive sentiment on the matter by President Dwight
Eisenhower in his first budget message on January 21, 1954, He stated:

This budzet marks the boginning of & movement to shift to

State and Jocul governments end to private enterprise Fedcral

acti\_/itics which can F; more appropriately and more efficiently

carried on in tiat way.

The gist of the entire message was that prog;essive economic growth would
be fostered by continuing emphasis on efficiency and economy in Government,
reduced Government expenditures, reduced taxes, and a reduced deficit. It did not
deal extensively with Government competitive practices. However, his statement
contained references to specific programs for elimination of Government manu-
facturing operations for tin and rubber.20

The policy announced by President Eisenhower wes adopted in the Bureau
of the Budget Bulletin No. 55-4, dated January 15, 1955. The Bulletin wes
addressed to the heads of executive departments and establishments. It provided,
in part, as follows:

It is the general policy of the administration that the Federal

Government will not start or carry on any commercial activity to

provide a scrvice or product for its own use if such product or service
can be procured from private enterprise through ordinary business




channels. Exceptions to this poliey shall be made by the head of any
agency only where it is clearly demonstrated in eech case that it is
not in the public %rl\terest to procure such product or service from
. private enterprise.

BOB Bulletin No. 55-4 was the first of a series of statements of Executive
branch poliey in this area. The program of eliminating or reducing competitive
operations of Government was expanded and updated by other bulletins. Bulletin
No. 57-7 was issued on February 5, 1957, and Bulletin No. 60-2 was issued on
September 21, 1959. The Bureau of the Budget issued Circular No. A-76 on March

3, 1966, and it was revised in 1967.22

During 1973 and 1974 Congressional hearings were held on the various -

proposals of the Commission on Government Procurement created in November,

1969, by Public Law 91-128.2%

The Commission's final report had been filed with
Congress in December, 1972, and hud strongly recommended a tougher implementa-
tion program to achieve consistent and timely Government application of the basic

policy of the Circular.??

In response to this recommendation Congress enacted
Public Law 93-400 in August, 1974.2%

Public Law 93-400 created the Office of Federal Procurement Policy
within the Office of Management and Budget and the Executive Office of the

President. Its function was to provide leadership in Government-wide procurement

matters and to be responsive {o the Congress. One of OFPP's priority programs
was the improvement of the implementation of Circular No. A-76.26

During the period of time in which OFPP was grappling with the problems
of improving implementation of Circular No. A-76, other events took place which

also impacted on the Circular A-76 program. In July, 1876, President Gerald Ford

initiated his Presidential Management Initiatives (PMI) progr‘am.27 Its goal was the

improvement of Executive branch management, including furthering the policy of

-—e e
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reliance on the private sector. Under this program each agency was expected (o
identify at least five in-house functions fhat were to be reviewed for the potential
of increasing the agency's reliance on private enterprise. The real objective of the
program was unclear. Agencies were uncertain whether the object was to convert
five activities to contract that otherwise qualified for continued in-house per-
formance, or whether the purpose was to hasten compliance with the review and
reporting requirements of Circular A-76.

The Office of Management and Budget also took steps to ensure com-

pliance with the Circular's implementation program. It issued a Budget Procedures

Memorandum in August, 1978, requiring the OMB program division staff to review -

agency justifications for in-house work approved under criteria other than cost.28

Attention was to be given to new starts to ensure that they received the special
review and approvel required by Circular A-76.

On November 17, 1976, OMB went cone step further by issuing OMB Circular
A-113. That circular prescribed general guidance and responsibilities for the
preparation, submission and execution of management plans by federal agencies.
Each management plan was to briefly describe the actions, taken and proposed,
with respect to implementation of Circular No. A-'1'6.29

At about this same time the Office of Federa’i Ptocurement Policy issued
Trensmittal Memorandum No. 2 to A-76, dated October 18, 1376, which provided
retirement and insurance costing factors for Government civilian personnel
services.'?'0 This factor was set at 24.7 percent of payroll for retirement. The
factors for health insurance and life insurance were set at 3.5 percent and 0.5
percent of payroll, respectively. Following the uproar of criticism from the
agencies and the Federal employee unions aileging that such factors would make it

impossible for the in-house estimate to be lower, Transmittal Memorandum No., 3
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was issued on June 13, 1977, to amend the cost factor for computing retirement

costs of civilian personnel services, pending further review.31 The cost factor

established as an interim figure was 14.1 percent of payroll. While this was still a

considerable jump from the 7 percent factor in use before 1976, the compromise
abated the criticism until something clse could be done.

The PMI program and Circular A-113 also had not been well received or
understood by the agencies. After reconsideration, on March 3, 1977, OMB had
suspended the reporting requirements of Circular A-113 and announced that it
would undertake a comprehensive review of current management improvement
policies in the various circulars.32 On June 13, 1977, in conjunction with the
compromise adjustment of the retirement cost factor to 14.1 percent, the quota
requirements of the PMI program were dropped. The Administrator of OFPP and
the Director of OMB also announced a comprehensive review of OMB Circular
A-7$6 and its implementzattion.33 )

The review was to incorporate three basie principles. These were:

(1) Contracting out should not include policymaking and other
inappropriate functions;

(2) Procedures must be consistent, fair, and equitable, with primary
emphasis on stability and predictability for the worker;

(3) Quotas and other arbitrary aggroaches are not mcceptable
methods for implementing the policy.

The Office of Federal Procurement Policy and the Office of Management

and Budget crecated a task group to conduct the review. This task group was to

consider three aspects of the program in its study. These were listed as follows:

(a) Functions which are necessary and appropriate exceptions to
contracting out and criteria for assessment;

(b) Cost comparison methodologies and factors used in such compar-
isons;

(c) Agency review cycles for transferring functions to and from
in-house, .and contracted performance, as well as appeal pro-
cedures.

35




The Transmittal Letter announcing the comprehensive review and adjusting
the cost factor solicited input and suggestions from interested parties. On
November 21, 1977, a number of proposed changes to Circular A~76 were published
for comment.3% A draft revision was published for comment on August 22, 1978.37
During this period of time numerous statements with suggestions and criticism
were received by OFPI-".38 After consideration by OFPP and OMB, the final
version was issued on March 29, 1979.39

As the policy statement of the revised Circular indicates, private enter-
prise, based on the profit theéry, is the foundation of our commercial system.40
However, like Adam Smith, the drafters pnted that certain functions should in al?
cascs be performed by the sovereign, and others are left to the Government for

1

rcasons of pure economy.‘1 It is the dividing line between governmental and

commercial functions and the procedures for balancing the economies of the

operations which make up the real statement of the policy.




CHAPTER TWO

EVOLUTION OF THE POLICY OF RELIANCE ON

THE PRIVATE SECTOR

Policy and Exceptions

The policy statement in the revised OMB Circular No, A-76 is stated in
terms of three, co-equal precepts.42 It provides for adherence to the philosophy of
reliance on the private sector, but it tempers that principle with the recognition
that certain functions, governmental in nature, must be performed in-house and
that others may be performed in-house if e cost comparison indicates such
performance would be more economical.

First Precept - Reliance on Private Sector

Under the first precept, the Circular provides that where private sources
are available, they should be considered first to provide the commercial or
industrial goods and services needed by the Government to act on the public's
behalf.43 This expression has bezn the major part of the policy statement on this
subject since 1955. It was announced by the Executive branch in BOB Bulletin No.

55-4. That bulletin provided in pertinent part:

It is the general policy of the administration that the Federal
Government will not start or carry on any commercial activity to
provide a scrvice or produet for its own use if such product or service
can be p;,ocured from private enterprise through ordinary business
channels,**
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Unlike the current Circular, Bulletin No, 55-4 contained no c¢xelusion for
governinental functions, The only recognized exception to the policy was one
allowing in-house performance in those situations in which the head of an agency

deterinined that commercial contracting would eclearly not be in the public

1;.45

interes The term "public interest” was not specifically defined; however, the

Bulletin indicated that relative cost was a factor to be considered "in those cases
where the agency head concludes that the product or service cannot be purchased

on & competitive basis and cannot be obtained at reasonable prices from private

industry."46

While the consideration of relative cost under the Bulletin could be viewed
as the forerunner of the cost studics under the third precept of Circeular No. A-76,
subsequent interpretation of the policy by the Burcau of the Budget (BOB)
indicated that the deeision to continue or discontinue an activity did not depend ou
whether the product or service could be produced more cheaply by- private

contract. It was stated that the apparent cost of a particular product or service

would not be a deciding factor if adequate competition existed.47

The reasons for the policy decision to require contracting "where adequate
competition exists" without actual comparison of costs to the Government were
stated in a memorandum from the Director of the Bureau of the Budget to the

President during October, 1956. These were as follows:

(1) The cost of Governmnent operations are not comparable with
corresponding business costs. The Government, for example, pays no
income taxcs and operates its own tax-free facilities, thereby
keeping costs down.

(2) Government accounts are not kept in the same manner. as
business accounts, so that a comparison of the operating costs of
Government versus business, for cxample, is not only difficult but
often misleading.

(3) Above all, the decision whether to continue or discontinue a
Governinent activity solely on an apparent cost basis runs counter to
our concept that the Governme% has ordinarily no right to compete
in a private enterprise economy,




Based on the Executive branch interpretation, the policy under Bulletin No.

55-4 was esseﬁtially one of absolute elimination of all Government competition.
. While the Eisenhower administration campuigned in support of cconomy and
efficiency of government, cost comparisons were not treated as a realistic measure

of economy. It was taken for granted that competition in the marketplace would

L; insure the lowest fair price for needed goods and services. In essence, cost factors

-y

were considered mutually exclusive with realization of the policey of reliance on the
public sectox‘.49

Bulletin No. 55-4 was issued as a temporary directive. It was followed by
two additional bulletins on the same subject. Although the basie policy statement

in favor of commercial contracting by the Government remained the same, the

' procedures and considerations for decision-muking were systematically modified in
response to experience and Congressional inputs.
Bulletins No. 57-7 and 60-2 contained essentially identical expressions of

>0 In support of that statement

4 virtually absolute reliance on the private scctor.
Bulletin No. 57-7 further refined the interpretation contained in the BOB memo-

randum by providing that commercial prices were to be considered reasonable when

the price to the Government was not greater than the lowest price obtained by

other purchasers, taking into consideration volume of purchases and quality of the
products or services.51

Bulletin 60-2 took the implementation of the policy one step further. It
eliminated the vague "public interest" exception used in the earlier bulletins, In its

place Bulletin No. 60~2 provided as follows:

Because the private enterprise system is basic to the American
economy, the gencral policy establishes a presumption in favor of
. Government procurement from commercial sources. This has the




two-fold benefit of furthering the free enterprise system and per-
b mitting agencigsz to concentrate their efforts on their primary
objectives . ...

In spite of the general presumption in favor of contracting, the Bulletin for

the first time specifically recognized compelling reasons which might make it
necessary or advisable for the Government to provide products or services for its
own use. The compelling reasons, or exceptions to the general policy, were
national security, relatively large and disproportionately higher costs, and clear
unfeasibility.s3

Bulletin No. 60-2 made it clear that national security as a compelling

reason for conti:ued Government ownership and operation was not meant to be gll

inclusive for wroducts and services with restrictive classifications. It was

specificelly nr: 7 that eommercial contractors, operating under proper security
clearances and safcguards, had been, and would continue to be, essential to the
nationa' def<:se effort. Therefore, this exception was to be used only in those
instances when an activity could not be turned over to private industry. These
activities were to include, but were not necessatrily limited to, funections which
must be performed by Government personnel to provide thém with vital training
and experience for maintaining combat units in 1‘éadiness.54 This exception

!
established the precedent for the second precept in Circular No. A-76.

With respect to the exception for continuation on the basis of relatively

large and disproportinately higher costs, greater emphasis was placed on the

55

comparability of the respective costs. However, Bulletin No. 60-2 did not

prohibit procurement from more costly commercial sources, particularly if such
procurements were found to foster and maintain the development of commercial
production capabilities to meet ultimate governmentel and nongovernmental needs

56

at potentially lower costs. The Bulletin also recognized that pertinent economic




and social aspects of public policy were to bc considered, even though the policy

was not thé immediate concern of the agency or agency official directly respon-
sible for the particular activity being evaluated.®?

The third eriterion for continuation of commercial and industrial activities
was clear unfeasibility. This exception to the general policy was a hodge-podge
and was to be used when the product or service was an integral function of the
agency's basic mission, or was not commercielly available, or was administratively
impractical to contract commer'cially.58 Commercial unavailability was defined as
unavailability at the time of the evaluation or at any time in the foresecable future
because of the Government's unique or highly specialized requirements or-
geographic isolation of the installation.59

Throughout the early to mid-sixties the presumption in favor of com-
mercial contracting for goods and services by the Government remained part of the
Government-wide procurement policy. However, the implementation of the policy
at the operational level of the agencies showed mixed success. Congressional
involvement in the problems was intensified by protests from federal emplovee
unions that federal agencies, particularly DOD, were using centractor personnel for
work which should have been performed by Government employees. In addition, it
was alleged that the work was being contracted at a highér cost than if performed
in-house.60

Following the Congressional interest in the matter the General Accounting
Office (GAO) made a study of a number of Government technical services
contracts.61 One of the first of these was an Air Force contract for engineering
services at Fuehu Air Base, Japan. In that case it reported that substantial savings
would be possible by converting the work to performance by Civil Service

62 The Civil Service Commission reviewed the same contract and

employees.
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concluded that it was a form of procurement of services proscribed by Civil

63

Service laws and regulations. The Department of Defense conducted its own

study of the matter and finally agreed with both the GAO and the Civil Service
Commission.64 In June, 1965, the Secretary of Defense announced a program to

convert the services of approximately 10,500 contract personnel to performance by

DOD civilian employees,.65

The conversion of such a large number of contract positions to Government
employees, even though undertaken over a period of time, had a serious effect on
commercial firms involved. The impact was absorbed primarily by smeall busi-
nesses. For this reason it was felt that private industry and the policy presumption
of the Bulletin in favor of commercial contracting had suffered a serious blow.

Serious questions were raised and debated on whether Bulletin No. 60-2 should

even apply to support scrw’ces.66

Out of the controversy and debate came change. On March 3, 1966, BOB
Bulletin No. 60-2 was cancelled and replaced by BOB Circular No. A-76. In
issuing the new circular the Bureau of the Budget outlined seven objectives to be
gained by the stylistic change from a bulletin to a circular and the more

substantive program changes. Thesec were as follows:

(1) To restate the policy in a Circular because a bulletin was
generally considered to be a less permanent directive;

(2) To provide more complete and explicit guidelines to agencies for
applying the poliey;

(3) To establish a clearer distinction in applying the policy to new
starts and cxisting activities;

(4) To replace the standard of relatively large and disproportionately
higher costs with a more precise set of cost guidelines;

(5) To provide for a study of procurements from commercial sources
when it gppears that costs from such sources were exorbitant;

(6) To eliminate detailed inventory and statistical reports sent to
BOB becausc the principal responsibility for applying the policy
rested with each ageney; and
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(7 To provide f%r,z proper coordination of the policy with other
related directives.

While Bulletin No. 60-2 based the policy of Government procurement from com-
mercial sources on the desirability of supporting the private enterprise system,
Circular A-76 limited that general policy to circumstances in which it would be
more economical to use the private sector. This could be viewed as another
victory for the Federal employee unions, since it clearly marked the end of a
nearly absolutist policy and gave Government employees the chance to "compete"

68 As enumerated at the time of issuance, the Circular's

to maintain their jobs.
objectives were to assure that Government programs were performed with
maximum efficieney, effectivencss, and economy, as wcll as to maintain the
Government's policy of relying on private enterpx‘ise.69

While the essential elementis of the policy statement remained unchanged, the
Circular underscored its scope and general applicability by mandating that no
Executive agency would initiate a "new start" or continue the cperation of an
existing commercial or industrial activity "except as specifically required by law or

10 This was stronger wording than the bulletins used.

as provided in this Circular,
Arguably this language prescrved the generality of the policy while recognizing its
place in the legal hierarchy of laws and regulations, If an aectivity was not
established by statute, the agency was required to justify its existencc under the
Circular's exceptions to the policy in favor of commercial contracting.

Circular A-76 provided five exceptions under which fhe Government could

provide a commercial or industrial produet or service for its own use. These were

as follows:

(1) Procurement of a product or .ervice from a commercial source
would disrupt or materially delay an agency's program;
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(2) It is necessary for the Governiment to conduct a commereial or

industrial sctivity for purposes of combat support or for individual

and unit retraining of military personnel or to raaintain or strengthen

mobilization rcadiness;

(3) A satisfactory commercial source is not available and cannot be

devcloped in time to provide a product or serviee when it is needed;

(4) The product or service is available from another Federal agency;

(5) Procurement of the product or service f;'ﬂm a cominercial source

will result in higher cost to the Government.

From a nuinerical standpoint the cxceptions to the general policy were
increasing. Bulletin No. 55-4 and Bulletin No. 57-7 contained a single, brcad
exception based on "public interest." This was expanded to three execptions under
Bulletin No. 60~-2, Cireular No. A-76 incrcased the number to five. Despite the
grealer number of exceptions, the expansion did not necessarily refleet a retreat
from the principle containcd in the pclicy statement itself which remaincd
unchanged.

The exception for disruption and delay under the Circular reversed the
position taken in Bulletin No. 60-2 on "intcgral functions". Under the Bulletin,
activitics which were an integral function of an agency's basic mission were

exempt as "clearly unfeasible to proeure from private enterprise."”

The Circular
required demonstration of actual, adverse impact on accomplishment of the
agency's mission.73

On the other hand, Circular No. A-76 added an exemption for goods or
services obtainable from another Federal agcncy,74 and it reduced the standard for
cost justification by requiring a striet compnrison.75 In-house performance could
be justified by a showing of "higher cost" for contracting instead of the "large and
disproportionately higher costs" required by Bulletin No. 60-2. Compm‘ing these
changes with the other innovations, such as a flexible cost diffcrential favoring

contractinp,r,'76 commentators expressed mixed opinions on whether the Circular

would result in more or less contracting.77 In fact, reports made as late as 1978




showed implementation of the Circular was not being readily wndertaken by the
78

{ ‘ Executive agencies.

From the issuance of BOB Circular No. A-76 in 1966 to the issuance of the
current revision in 1879, the policy statement and cxceptions remained unchanged.
However, the turmoil over Prcsident Ford's PiI progrem and the promulgation of
standard cost factors combined with a change of presidential administration
prompted a move to a fresh approach. The result was the restructuring of the
policy statement from the single statement of reliance on the private sector to
three, co-equal precepts recognizing the category of governmenteal functions and
elevating cost considerations to a clearer position of prominence.

Second Precept ~ Perform Governmental Functions In-house

The significance of the second preeept which provides (hat governmental
functions must be performed by Federal employees is not readily appsrent from the
Circular itself. 1t merely provides that the implementation provisions‘ of thez
Circular do not apply to governmental 1”unctions.79 However, the supplementary
information in the Federal Register pertaining to the new Circular makes it clear
that governmental functions are not subject to the inventcry or review require-

ments of the Circular.go Once an activity is identified a5 a governmental function

it is outside the coverage of the Circular. More importantly, this determination is
made by the agency and is not subject to the appeal process of the Circular.gi
These activities arc not required to be publiely identificd, making it difficult to
contest the deeisions through other mcans.8?

As a practicel matter, the term "governmental function" provides thc
agencics with a tremendous "loophole". 1t is defined in very generé] terms,

involving three categories of activities. These are the diserctionary application of

Government authority, monetary transactions and entitlements, and in-house core
83

capabilities.
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Discretionary application of Government authority covers a wide range of

functions.  Examples include investigations, prosccutions and other judicial
functions; management of Government programs, the Armed Services and forcign
relations; direction of Federal employces; regulation of the use of space, the
oceans, navigable rivers and other natural resources; direction of intelligence and
ccunter-intelligence operations; and regulation of industry and commex‘ce.84

While this is an extremely broad category, the Circular merely delineated
the matters previously considered outside the scope of the policy because they
involved "normal management responsibilities,"  The bulletins ecxcluded such
activities from the definition of commercial or industrial av::tivitie:s.85

The catcgory of "monctary tranzsctions and cniitlements" is relatively
narrow and is not the subjeet of serigus disagreement or bbjcction. On the other
hand, including "in-house core capubilities” within the definition of governmental
function could be viewed as a carfe blanche for agency heads to continue scme
activities otherwise clearly covered by the Circular. Since governmental functions
are those which "must be performed in~house," the Circular's discussion of this
category is inconsistent and contradicts the overall approach.86 This is exempli-
fied by the provision that "requirements for suel- «¢r dces v'-;<nd the core
capability which has been established and justificd by the agency are not

n87 In fact, even this statement is in error

considered governmental functions.
since the determination of what are "core capabilitics," like the more general
determination of what are governmental functions, docs not have to be publicly
justifica. 88

Third Precept - Government Economy and Efficiency
The third precept of the policy statement elevates cost considerations to

the same level as reliance on the private sector. There is an apparent incon-
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sistency in this approach for the Circular. On one hand the first precept states
that private enterprise should be “ooked to" first in order to satisfy the
Government's nceds. On the other hand, the third, co-cqual precept provides that
cost comparisons should be used to decide how the work will be done, It can hordly
be said that the federal government is relying on private enterprise if commercial
firms must compete with Government for award of a contract.sg

The inter-relationship of the three precepts was explained by Mr. Bowman
Cutter during Congressional hearings on legislation concerning reductions in

0

personnel ceilings following contracting-out under Circular No. A-76.° He

paraphrased the policy as follows:

Specifically, groverninentel functions should be performed by Federal

employcees while products end serviees that can cnly be provided in

the private scetor shiould be obleined by contragl, In all other cascs,

cost effcetiveness should be the deeiding factor.”

Exceptions to Policy of Relian‘ce on Private Enterprise

This interpretation of the policy behind the Circular is not entirely
consistent with the third precept. The language in the Circular takes into account
the existence of exceptic.s, apart from the exclusion of governmental functions,
which do not require use of a cost comparison.92 The exceptions to the general
policy found in the revised Circular are: (1) no satisfactory commercial source
available; (2) national defense; and (3) higher cost. Of these three, only the third
requires a cost comparison.93

Under the first exception, in~house performance can be authorized without
a cost study if there is no private commercial source capable of proviaing the
product or service needed, or if use of a private commercial source would causc an

unacceptable delay or disruption of an essential agency prog'ram.94 This exceptlion

incorporates the first and third exceptions of the earlier versions of the Circular.
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However, the revised Circular requires delay or disruption of an "essential ageney
program."g5 The previous versions applied to any program conducted by an agcney
under its mission.96

With respeet to non-availability of a commercial source, the revised
Circular establishes more detailed requirements for identification of potential
bidders. The mechanics of demonstrating that there is no private commercial

source available include, as a minimum, placing at least three notices of the

requirement in the Commerce Business Daily over a 30-day period. In the case of

"urgent requirements", publication in the Commerce Business Daily can be reduced

to two notices over a 30-day period. Agencies are also directed to obtain
assistance from the General Scrvices Administration, Small Business Administra-
tion, and the Domestic and International Business Administration in the Depart-
ment of Coxnrnex'cc.97

In order for use of a commercial source to be unsatisfactory because it
would cause an unacceptable delay or disrupt an agency program, the agency must
document the factors upon which it is relying for the exception. This includes the
cost, time and performance measures contributing to the delay or disruption.
Disrupticn must be shown to be of a lasting or unaéceptabie nature, peyond the
normal inconvenience caused by transition to commercial contract.®8

Specifically excluded from valid consideration is the fact that an activity
involves a classified program or is part of an agency's basic mission, or that there
is a possibility of a strike by contract employees.99 In addition, urgency, by itself,

is not an adequate reason for starting or continuing a Government commercial or

industrial activity. It must be shown that commercial sources are not able to
4,100

provide the product or service when neede
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The exception for commercial or industrial activities necessary to the
national defensc is divided into two parts. The first part applies only to activities
operated by military personnel. Justifications under this exception must demon-
strate that the activity or the military personnel assigned could be utilized in a
"direct combat support role"; that the activity is essential for training in military
skills; or that it is needed to provide the military personnel appropriate work
assignments for career progression or a rotation base for overseas assignments.101

The second part of the national defense exemption allows continuation of
depot or intermediate level maintenance operations with military or civilian
personnel. The specific criteria for justification of sueh functions is left with the

. 102

Seerctrry of Defor The retionale for this exemption is based on the

recognitic: of the nood foi "a ready and controlled souree of technical competence
- - e gh 1 B . 3 N 1!103
and rcsourecs neecatiety to mectniljlary contingencies.

Since this provision essentially allows maintenance of core capabilities it is

unclear why it could not come within the total exclusion for governmental

functions. The same logic applies to the first part of the national defense

exemption, since strictly military operations necessary for the national defense
certainly "must be performed in-house due to a special relationship in executing

governmental responsibilitios."104

One possible explanation is the desire to keep
such activities within the provisions of the Circular requiring identification and
inventorying. If that is the case it is unclear why the samec was not true for the
"in-house core capabilities” included as governmental functions.m5

The third exception is the one arca in which a great change has taken place
with the revision of Circular A-76. In-house performance of commlercial or

industrial activitics on the basis of higher cost involves the use of cost compar-

jsons, Cost comparison guidelines were rather general in the previous Circular,
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10

permitting a wide divergence in practice among the agencics. 6 The revision

attempts to establish basic principles to be followed, including the use of firm bids

or proposals to establish commercial costs;w'7

108

recognition of overhead and indirect

standard cost factors for Government
109

costs for Government operations;

employee fringe benefits and administration of contracts; and cost differentials

which must be met before converting in-house activities to contracts or contracts

to in-house new starts,*10
Services from Other Agencies

Unlike the previous Circular and the bulletins, the revision contains no

111 Instead, the

policy exception for scrvices obtainable from another agency.
Circular makes specifie provision that excess property and services available from
other federel agencics should be uscd in preference to 60\\: starts or contracts,
unless the neceded product or service can be obtained more economically in the
private sector. However, when & commercial or industrial activity operated by an
ageney primarily to meet ils own needs has excess capacity, that capacity can be
used to provide products or services to other agrencies.112

What this seemingly contradictory language means is that a hierarchy of
preference is established by the Circular. The highest preference is given to
products or services which are excess to another federal agency operating a
commercial or industrial activity in accordance with the Circular to meet its own
needs. If a formal program for managing excess capacity has been established,
capacity that has bcen reported as excess may be used by other agencies without
further justification or cost comparison.113

Circular A-76 makes it clear that it is not intended that agencies create or

expand capacity for the purpose of providing commercially available products or

services to other agencies, It requires that support to other agencies be strictly

- —




from excess. Agencies are not authorized to expand a commercial or industrial
activity which is providing produets or services to other agencies. When the
supplier agency's needs increase the excess vanishes, and the user agency must be
informed, with sufficient notice to arrange salternate sources, that the support will
be terminated unless some other exception to the Circular's application would
allow continuation and possible expansion.114

The second level on the scale of preferences would be commercial sources
under the general terms of the Circular. However, there are federal agencies
which operate commercial or industrial activities for the primary purpose of
providing a product or service to other federal agencies. Examples given by the
Circular include the Federal Data Processing Centers or tiie Office of Personnel
Management training centers. These sourccs, like any other commercial or
industrial activity, are requircd to be inventoried and reviewed under the Circuler,
Unless cost comparison justifies continued existence, these activities seemingly
would be terminated. Circular A-76 requires such reviews ang cost comparisons of
these special supplier activities to be compieted not later than October 1, 1981, If
continued Government operation of the activity is approved, agencies may use the
products or services provided by the supplier with no further jus;tification.115

If expansion of the supplier activity is necessary to satisfy demand, it niust
be justified as an "expansion” or "new start”" under the terms of the Circular. The
Circular allows the justification for approval of such an expansion to be based on
the entire workload of the supplier, ineluding work for other federal agencies. This
may be contrasted with the expansion requests for agencies supplying primarily
their own needs. In those cases only the supplier agency's needs may be used to

116

justify expansion. Finally, the lowest priority would be given to a "new start” by

the user agency to supply its own nceds. In that case the general provisions and

biases of the Circular for cost comparisons would be applied.




Conclusions

From this discussion of the historical development of the policy of reliance
on private entcfprise, and the exceptions to that policy, some conclusion nay be
drawn. The policy statement itself has changed very little since the issuance of
BOB Bulletin No. 55-4 in 1955, The policy of the Executive branch, for whatever
political or economic reasons, continues to be to "look to" private enterprise to
supply the needs of Government. The changes that have occurred in this area have
necessarily been subtle, and it appears uncontrovertable. It is difficult for any of
the intercst groups to argue against economy and efficiency, or to argue that
coining money and collecting taxes, among other things, should not be performed
by Government employees. The criticism has not been over the policv. Rather the
criticism has centered on the implementation by the Lxecutive agencies. MNost
complaints focus on the inconsistency and unpredietability of the deeision-meking

process.l 17
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CHAPTER THREE

SCOPE AND DEFINITIONS

Application to Comnicreial or
Industrial Activities

In addition to the exclusion for governmental functions, which is part of
the second policy precept, there are other exclusions and limitations contained in
OMB Circutar No. A-76 which limit the sccpe of its application. Under its terms

118 A "Government cormmereicl] or

it applies to commercial or industrial activities.
industrial activity” is defined as one which is operated snd meanaged by & Federal
exccutive agency and which provides a product or service that could be obtuiiicd
from a "private sour'ce."119

A "private source" or "private commercial source" is a private business,
university, or other non-Federal activity, located in the United States, its
territories and possessicns, the Distriet of Columbia, or the Commonwealth of
Puerto Rico. In addition, the source must provide a commercial or industrial
product or scrvice required or "needed" by Government agencies.120

The Circular contains a representative listing of commercial and industrial

121 The list of activities covers a wide range of

activities as an Appendix.
functions and obviously is intended to demonstrate the expansiveness of the term.
In addition, it is noted that the list is for the purpose of clarification by examp!e.

It is not meant to be comprehensive and should not be viewed as such.

217
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Thé definition of "Government commerceial or industrial activity" and the
categorical list contained in the 1979 revision cover a somewhat broader range of
activities than the definition in the earlier versions. Bulletin No. 55-4 defined the
concept of a "commercial activity" to which its policy applicd as one available

122 ppose products or services which were

"through ordinarly business channcls,’
not available from an existing commereial business were not "commercial”" in
nature.

The standard for determining whether a product or service could be
procured through ordinary business channels was whether the activity was listed in

‘1.]23 The elfernative method wes

the Standard Indtricl Cloesifiestion Mamu
reliance on "ordincry business pmcfi«'ze."l‘?:2 The first meelmnizm wes tolally
objeclive and independont of agerey interpretation or discration. Rut the “busincess
practice" method of identifying commercial aectivities relied entirely oa the
experience and judgment of the decision-maker.

This use of the availability {from commereial sources as the definition of
commercial and industrial activities, instead of the nature of the work itself, was
continued in Bulletin No. 57-7.12%  Howecver, Bulletin No. 60-2 allered the
treatment somewhat. While the definition of commercial-industrial activitics
remaincd essentially the same, commercial unavailability was treated as an

6

exceplion to the policy.12 By making it &n exception, the Circular shifted the

burden of proof to the agency which sought to avoid application of the Bulletin's
new presumption in favor of commercial com.racting.127 |

With the transition from Bulletin No. 60-2 to BOB Circular No. A-76 in
1966, this treatment did not change.128 The Circular, however, did emplify the

procedures to be taken by agencies to find satisfactory comereial sources. It

provided that the ngencies' efforts should be supplemented by requests for




assistance from the General Scrvices and Sinall Business Administrations or the

Business and Defense Services Administration. In addition, it indicated that mere
urgeney of a requircment was notl sufficient to justify in-house performance of a
commercial or industrial activity., The Circular also required evidence that

commercial sources were not sble to provide a product or services when needed,

and that the Government was able to provide it.129

Under the current version of Circular No. A-76, commercial availability or

unavailability is not a part of the definition of "Government commercial or

130

industrial activities," The focus now is entirely on the nature of the work and

not whether private business presently performs the seme type of work. Of course,

unavailability of a satisfactory commercis! source is an excention gllowing

131

in-house performence, but the other provisions of the Cireular regercing

inventories and periodie reviews continue to upp]y.l 2

Products and Services for the
Government's Own Use

The 1879 rcvision also eliminated another limitation on the scope of the
policy statement., Beginning with the earliest versions of the Bureau of the Budget
bulletins, the policy statement had ineluded only those products or services needed
by the Government "for its own use." The specific trecatment of this limitation
changed with the varjous dircetives.

Bulletin No. 55-4 defined "activities . . . for its own use" as those aciivities
of producing a service or product "primerily for the use of the Government

133 Included were those

(whether the samce agency or other agencics)...."
activitics through which some portion of the product or servicc was sold or given to
the public. Similarly, it included activitics which provided a product or service for

the use of a Government agency in its official duties, even though the agency was
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engaged in providing a service to the pub!ic.]34 Conversely, it excluded thosc
activities producing a product or service primarily to be sold or given to tl.e publie,
such as power from the Tennessee Valley Authority.

The number of types of activities excluded as not being for the Goveri-
ment's own use was increascd by Builetin Nos. 57~7 and 60-~2. These added the
exclusion for activities "primarily for the employces of the agencies", for example,

135, Notwithstanding

providing quarters {or rent to employees at remote locations.
this fact Bulletin No. 57~7 stated that the fact products or services provided
directly to the public were excluded did not relicve the agencies from their
separate responsibility to constantly review and reevaluate those activities on the
basis of eectugl nced.]36

While the statcment on separate revicws of setivitios providing producets or
services to the public was not included in Dulletin No. 60-2, it rcappeared in BOB

Circular No. A-76.137 138 1o

It also appeared in the 1867 revisien of the Circular,
exact purpose of the statement is unclear. It did not extend the policy of the
Bulletin or the Circular to those scparate reviews, It arguably could have reflected
a feeling that those activities were essentially part of the basic funection of
government, not properly performed by contract. The similarity of this interpreta-~
tion to the treatment of governmental functions in the current Circular gives some
support to the at‘gument.139

Circular No. A-76 now .does not specifically limit the current policy to
items for the Government's own use. It provides that where private sources are
available, they should be utilized to provide the commercial or industrial goods and

services "nceded by the Government to act on the publie's behalf.“”o

The only remaining vestige of the "use" limitation is found in the treatment

of products or services obtainable from other federal agencies. Under the separate




treatment given this topie, a commereinl or inde teind activity o) iated by

ageney "primarily to meet its own necds” may provide the ceess copeity to otba g

ag(zncics.MI

The referchee to agency necds in this context is ambiguous, Thore is o
specifie exclusion in this arca for products or services provided to the publie wir'eh
is similar to those found in the previous dircetives. An ageney's needs depend on
its function or mission; thercfore, those needs could include producis or services
provided directly to the publie. Such an interpretation climinates entirely the
restriction placed on the application of the policy statement sinee 1955, It therchy
expands the scope of the Circular to those commercial and industrial aetivities
providirg procducts or cervices dircetly to the publie, provided those setivitics ¢»
not qualify us governnental) fonetions,

]
}

Specifie Activitivs Unehu

1
il

Despite the breadih of potential coverage, expeciaily in the area of service
activities, the Circular specifically excludes certain speeifie sctivities.  For
example, it exeludes "consulting Services of a purely advisory nature relating to the

governmental functions of agency administrution and mangement and program

¢ 1142

managemen It further provides that assistance in the management area may

be provided either by Government staff orgunizations or from private sources, as

deemed appropriate by the exccutive agencics.143

The use of consulting services is governed by OMB Circular No. A-120

. 4 . . . . .
(April, 1980).1 H That directive, with refercence to the poliey statement of Circular

No. A-76, distinguishes consulting services from both governmental functions und

TN

cominercial or industrial activities, as thosc terms are used in Circular No. A-74,

It further provides that consulting services should be provided by Government staff




organizitions or by private sources; as dotomiped Ly the exceutive sgencics in

145

accordanee with the guidanee contained in Civenlae Mo, 0300,

I

Circular No. A-76 provides that nojer o U aequlsitions also oo
j : ]

1

114 .
governed by another circular, OB Circular No.o A-104.7"" Interestinicly enough, it
does not state that OMB Circeuliur No. A-75 does not 's0 apply. Instead it <uws
that recliance on the privete scctor is one of the general policies contained in
Circular No. A-109 to cunsure competitive consideration of all slternatives to
. e B 147
deterinine the best method of satisfying an egency imiscion need.

The applicution of the policy and provisions of Circulur No. A-76 to
automatic data processing (ADP); rescarch and devciopment (R&DY; and Govein-

R}

ment-owned, contractor-eperated (GOCO) feeilities 3 somevhint eonfusing o7

3

complicated. JU is confusing bDeenuse the (rewtnient of coell is Gilfferent and e

t

applicable provisions wre spread theoughout the Circuler snd Tronsmittal LMoo
randum No. 4. It is eomplicated because application has been further limited by
actions taken by Congress which apply only to certain agencies.

Automatic dala processing is within the definition of "Government com-
mereial or industrinl ac‘civities“.lé&8 It also is listed as a "represcntative”
commercial or industrial activity in Appendix A of the Circular. Yet ADP is one of
the major Governinent-operated services provided to other federal sagencics
through the ADP sharing program operated by GSA. To the extent GSA has a
reported excess of such services, they may be used by other agencies without
justification under the Circulur.ll19 In other words, the cost comparison require-
ments imposed by the Circular do not apply to ADP scrvices provided by GSA, <o

Jong as that operation continucs to maintain excess capacity.

The revision of Circular No. A-76 includes R&D activities in the list of

commereial and industrial activitics, However, Transmittal Memorandum No. 4

e pe——————— ——— 1 135>+ 3 e s < -
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accompanying the Cireular deferred apolication of the requiveinents for ey livition

und review for the peeiod of one year from the effective date of the Cireular. The
deferral did not apply to new starts or expunsions, as those terms were defined in
the Circu]m‘.lso

The rationale for this tempaorary limitation on the scope of the policy was
that such action would defuse the coneern expressed by the agencies over the
potential impact of the application of Circular No. A-76 1o existing Government
R&D activities. OL'PP and OMB recognized that agencies might have a nced for
in-house R&D activitics to maintain a "core capability." If such a necd could be
justified the activity would be exeluded from the coveoirnre of the Ciieulsr ns a

"governmental function™ hoall other sitentions the poliey of the Cirny pow

I v T N L

apply.  However, 1L gonerolly was felt Uit pddiier ! | ! e
ensure consisteney in determining and justifying o size of wevre o '-iE';y.”

In order to provide the neecssary guicanee, OIPLE oo o Lol
interageney committee in conjunction with the Office of S e o0 o0 o
Policy and under the Federal Coordinating Counceil for Scivie o, T s oo
Technology. The committce was (o study the issues and reeominciag oo for

152

N

appropriate and uniforn agency implementsation, Their report entitled, 7A

Research and Development Management Approach,” was submitted on Oc¢tob. 31,
1979, and relcased for public comment on January 4, 1930.] 53

The conclusions and recommendations of the study committee include »
general statement of concurrence with the policy of OMB Cireular No. A-75.17"
However, the commitlee did not belicve that a single rigid set of criterig could or

should be applied to deterinine the gppropriate extent or size of all Governinent

rescarch and development organizations. Instead the report identified two groups
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of factors which federal managers must concider in making & discretionary decision
155

on whether to perform an activity internally or by contract,

The factors in the first group concern those categories of activities an
R&D agency must perform, notwithstanding cost, in order to carry out the agency's
mission. Examples listed included agency mission-oriented studies, maintenance of
a level of R&D expertise for long-term needs, independent testing and evaluation,
providing a "smart buyer" capability, maintenance of a corporate memory in the
field, meintenance of a quick reaction capability, performance of Congressionally
mandated R&D activities, and retention of Government personnel required to staff
certain national R&D faci]ities.156

The factors in the second group were those reasons, in addition to cost, for
making the deeision to perforin R&D getivities in-house. The report elassified
such decisions as discretionary bused on one or more of the factors listed. These
included a conscious management decision based on a specific cepability; a
judgment on the likelihood of success with that method; a balancing of the extent
of the activity agains{ the realities of budgetis, personnel skills and urgency of the
need; the interest of national security; the location and availability of key
technicel personnel, facilities, or recognized experts; and corporate economic and
labor conditions affecting the availability of non-Federal sources.157

In view of the determined need 1o base the decision on the method of
providing R&D activities on the two groups of factors, the Committec concluded
that the decision could seldom be made solely on the basis of a comparison of the
costs under the procedures outlined in OMB Circuler No. A-76. It also found that
the definition of in-house core capability for R&D activities on a Government-wide
basis was impractical due to the wide diversily in Government reseerch and

development activities, The alternative rccommended was the preparaiion of an
p

R&D manegement spproach by cach ageney which has a rescarch and development




mission.  The ultimate vesult would be !he‘ determination of appropriate govern-
. . .. 158
mental functions in the R&D arca on an egency by-ageney basis,

With respeet to R&D activities in exeess of those deternmined to be
governmental functions, the Committee suggested that there be no proccdural
differences in their handling and the handling of existing aetivities, new starts, and
expm*nsions.159 In other words, non-governmental functlions in the R&D area would
not reccive scparate treatment under the procedurcs in Circular No. A--76.

In a dissenting opinion filed with the Committee's report the Department
of Defense took issue with the Committece's recommendation to develop a scries cf
ageney mansgement plans, DOD's position was that the extent of R&D aetivitics

- . P . 60
in POD makez even o DOD-wide set of criteria 1113;'{;!‘0@1‘1:110.1

The Departinent
of Defense supported the position teken by the House Armed Services Committee
in House Report No. 95-1i8, LMay 6, 1978, which would completely exclude R&D

161 s approach alco would exclude

activities from application of the Circular.
those R&D activities whiech would not be classified &s governmental functions
under the Committee's recommendation.

At this point the application of OME Circular No. A-76 to R&D activities
is still "up in the air." Section 802 of the Dcfense Authorization Act, 1980,162
exempls those DOD activities in the area of R&D performed by DOD scientists,
engineers and technicians, as well as R&D activities performed for DOD by
private, commercial sources. Not exempted are activities that provide operation
or support of installations or cquipment used for R&D, 'including maintenancc
support of laboratories, operation and maintenance of test ranges, and maintenance

163 e provisions of Scetion 802 will survive fiscal year

164

of test aircraft and ships.

80 and remain in cffeet unless changed by specific action of Congress,
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For non-DCH vescareh und development activities OUPP has inforn Ny
extended the one-ycur deferment for application of the provisions of the Circular,
Therefore, the cvaluation and review procedures of Circeular No, A-76, including
the requirement for use of cost comparisons, is limited to new starts, OFPP has
indicated a formal announcement of that partial exemption will be issued in the
near future.165

The treatment of Government-owned, contractor-operated (GOCO) activ-
ities has bcen analogous to that for R&D activities. Governnient-owned, con-
tractor-opcrated activities were excluded froin coverage in the carlier versions of
Circular No., A-76. This was done through the definition of "Government
commereial or industris] cetivities" which included only those activitics "operated
and menazed by an executive £'§;cnf:y."165

The approach taken by the bulletins which preeeded the Circular was
slightly different. Bulletin No. 55-4 specifically excluded GOCC facilities from

the evaluation and review requircments, but sueh facilities were subject to the

-requirement for inclusion in an inventory report to be subimitted to the Burcau of

167

the Budget Bulletin No. 57-7 completely cxcluded GOCO activities since it

contained no requirement for an inventory of existing ac:tivities.168

With the issuance of Bulletin No. 60-2 the exception for GOCO activities
was delceted. It provided for an cvaluation and report of all commercial-industrial
activitics not evalusted under the previous bulletins. This requirement included
GOCO facilities.!%  The 1979 revision of OMB Circular No. A-76 brings the
pendelum back to this point, at least in theory.

Circular No. A-76 states that its coverage applies to the need for
Government ownership in any "new start" or "expansion" of a GOCO fncility.]70

However, Transmittal Memorandum No. 4 accompanying the Circuler contemplates
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potential application to all GOCO activities. It indicaies that a comprehensive
review of all GOCO activities is necessary to determine whether they can be
completely treated under the terms of the Circular. The partial application is
discussed as an interim measure, similar to the treatment of R&D activities.
However, there is no timetable for the contemplated review. For that reason, it
171

would seem the interim approach will remain in effect indefinitely.

Implementation

Another measure of the Circular's scope is the extent to which specific
actions or functions are required to implement the policy. The actions required by
the Cireculer essentially are the same as those contained in the early tulletins and
previous versions of the Circular. These are the compilation of a complete

inventory of ell Government commercial and industrigl aetivities and contrects

172

subject to the coveruge of the Circular, and the review of each such getivity in

the inventory to determine if the existing method of perfermance continues 1o be

in accordance with the policy and guidelines of the Circular.173

During the period of public comment preceding issuance of the revised

Circular, implementation was one of the most criticized aspects of Circular No.

174

A-76. The principal shortcomings were identified as a lack of consistency,

predictability and equity in the implementation programs of the respeetive

agcncies.175

To partially alleviate these problems the revision required publica-
tion of an advance schedule for reviews, public access to gll reviews and decisions,
and procedures for independent administrative reviews and appeals of disputed
decisions.176 |

With these requirements to provide a level of visibility and discipline and

to enhance the level of management attention, the Circular continues the
177

delegation of the responsibility for implementation to the executive agencies.




The overell responsibility is assigned to a designated official at the level of an

assistant secretary, with subordinate contact points for the major components.
The agencies also are required to promulgate implementing directives "with the
minimum necessary internal instl‘uctions.“178

It would appear that the implementing directives are visualized as little
moere than a source .to identify the designated agency official and the contact
points. While this interpretation would foster greater consistency in the implemen-
tation programs by eliminating divergence by the agencies, it allows little room for
amplification of the procedures for inventorying and reviewing covered activities
or eliminating ambiguities in the circular identified by the agencies.

Inventories

Under the Circuler, the agencies arc required te prepare znd maintain e
complete inventory of all "Government commercial or industrizl activities" which
they cperate. In addition to general deseriptive information, the inventory should
include some specific information for each activity. These are: the amount of the
Government's capital investment, the annual cost of operation, the date the
activity was last reviewed, and the basis justifying continued performance by
Government personnel. The inventory must be updated annually to refleet the
results of reviews conducted under the provisions of the Circular.179

For the first time with the revised Circular agenciez must also inventory
contracts. This requirement cxtends to all contracts with a dollar amount in
excess of $100,000 «nnually, and which cover services which the agency determines
could reasonably be performed in-house. This requirement excludes contracts
awarded under a "duly suthorized set aside program." It includes acti\.rities that

have been converted from in-house performance to contract perfor‘mance.lso




In addition to general deseriptive information, the inventory must ineludes

the contract nunber, name of .the contractor, contract period, period of any
options, and the total contract price or ecstimatcd cost.  Periodic updates are
required to reflect the excreise of options or {erinination of inventoried contracts
and award of ncw (:ontrucls.181
The requirement for inventorying contracts in excess of $100,000 contains
onc ambiguity that has not been resolved. On its face, that inventery is limited to
contracts "for services which the agency determines could reasonably be performed
in-house." 82 It would appear it does not apply to contracts to furnish "products,”
The ambiguitly is ereated by the fact that the Circular also states a general
requirement that each agencey will compile a complcte inventory of all "com-

183 That statement

mercial and industricl activities subjeet to the Cireul;n'."
covers all Government commercial and industrial aetivities und contracts to
provide a product or service. While, as & practical matter, this does not prescent a
significant problem of any great magnitude, it is unclear why supply-type contracts
are not to be inventoried.
Periodic Reviews

Pue to the way the Circular is worded, the cffect of this omission is
carried over to the review requirment. The [first step in that proccss was
preparation of a schedule for the review of each commereial or industrial activity
and contract "in the inventory." Since only scrvice contracts arc inventoried, the
scheduling requirement contains the same limitation,

The purpose of the schedule of reviews is two-fold. It gives public notice

of the timing of reviews and it provides for periodie evaluation of functions to

determine if the existing method of performaince continues to satisfy the criteria
184

established by the Circular,

kb e




The schedule for review of in-housc activities is to provide for initial
review of &ll activities during the threc-year period following issuance of the

Circulm‘.185

The Cir011lar contemplates that all exeluded activities, including
governmental funetions, have been climinated from the inventory and schedule
prior to the review process. Excluded activities are nct subjeet to cither the
inventory or review requirein ents.186

As part of the actual mechanies of the review process the ageney is te
deterimine initially whether the aclivity satisfies one of the cx ~ < for cither

e”ls? or "national «.v.»fcnse."lgs If

"no satisfactory comrmereial source availabl

neither exeraption is appropriate, a cost comparison must be conducted to

determine whether continuation of in-house perforinance is justified on the basis of

. . , . . 188

relative cost of Governinent snd contractor performasnce.
For contracted activitics the schedule for review must show the date that

each contract will expire and the date for the review to dctermine if contract

190 .. . . .
190 That review does not neccssarily require an

performance is to be continued.
actual cost comparison study. The agency is required to conduet a preliminary
review of the contract cost. In addition, it would seem that it must make an
informal comparison with a preliminary estimate of the cost of in-house per-
formance. The purpose of this informal cost comparison is to determine whether it
is "likely" that the work can be performed in-house at & cost that is less than the
cost of contract performance by a differential of 10% of Government personnel
costs plus 25% of the cost of ownership of ecquipment and facilities. When it is
determined that it is likely that in-house would be sufficiently less costly, a
"formal" cost comparison is to be conducted.191

The review requirement is a periodie, recurring one. After the initial

review activities approved for continuation will be reviewed at least oncec every
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five yecars. llowever, this requircment for subscqguent revicws can bc.' waived by the
ageney head when it is determined that the circumstances supporting the initial
approval of in~h0us¢ performance are not subject to chzmg‘e. The activities
affected are retained on the agency's inventory for purposes of identification and
copies of the justification must be made available to interested pax‘tics.192
Summary

Perhaps the best way to summarize the application or scope of OMB
Circular No. A-76 is to state that it applies to all commercial or industrial-type
activities available from commercial sources within the United States, its terri-
tories and posscssions, except consulting services and major systems acquisitions.
It has only purtial application to k&D and GOCO activities, Coverage triggors
complete end securatle inventorics of those activities and peoriodie reviews of the
methods of performance to ensure conformance to the policy of reliance on thic

private sector in circumstances in which it is feasible and cost effective to do so.
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CHAPTER FOUR

COST COMPARISON STUDIES

Overview
This chapter considers the purpose and use of cost comparisons, the
historical devclopment of the requirement, the process of estimating the costs of
in-house performaence, the firm bid procedure for comparing those costs with the
cost of contracting-out nnd vome speeial problems avsocinted with cost compurizon
studics.

Requirecirent for Use of Cost Compurisons:
Historical Perspective

Cost Comparisons as a Check on Competition
The third precept of the policy statement announced by OMB and OFPP in
the revised OMB Circular No. A-76 places economy and efficiency of Government
on the same level as the cstablished policy of reliance on private commercial
sources to supply the Government's needs. In the area of commereial or industrial
activitics, the lowest cost as determined by a cost comparison has become
synonymous with cconoirie and efficient operation of (.“:ovornmont.]93
The rule concerning cost trcatment may be simply stated. A Government
ageney is nuthorized by the revised Circular to establish in-house capacity or to

continue an cxisting activity o provide a product or scrvice that is obtainable from

a private cource when a compuarative cost analysis, prepared as provided in the

42




' Cost Comparison Handbeok, indicates that the cost of in-house performance wouid

¥ be some degree lower than the cest of obtaining the product or scrvice from a

194

: commercial or other non-Federal source, The degree of cost saving, or "cost
b (53]

differential," required is determined by classificotion of the activity as either
"existing" or as a "ncw starty, 199

The idea of comparing the cost to the Government of buying goods and
scrvices on the comereial market against the cost of producing or providing the
1 goods or scrvices with Government cimiployees is not unique {o Circular No, A-T76.
P Bulletin Ho. 55-4 provided it the "rclative costs" of Covernment operation
compured with prrehase from private cources would be a factor in the determins-
tion whethor to eontinne o veanafactocine setivitics beine eondueted Ly
in~houre opviution, st loist Min those cases in which the ogency houd conelw’od
- that the produst or servicee conle not he purchascd on a cuinpoetitive basis and could
w196

not be obtained at reasonable prices from private industry,

Subsequent inlorpretation of this provision by OMB limited cost considera-

tions to those situations in which "adequate competition” did not exist amoeng

197 Competition in the marketplace was considered a sufficient

private sources,
cheek to assure reasonable prices, Taking the literal meaning of OMB's explana-
tion, cost comparison studies cssentially were to be used only when there was a
sole source or ne source. In other situations the work was to be contracted witheut
a cost comparison and despite potentially lower costs through Government opera-
tion.198

Federal cmployee unions complained bitterly about the lack of a compara-

tive cost anulysis in the deecision-inaking process for contracting out;199 however,

subordination of cost considerations or consideration of the impact on Government

cnmiployee positions apparchtly was a conscious policy decision, This was reflected
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in the :#tronyg statement of policy in favor of commereial contraeting.  If the
product or scrviee was available from a private enterprise through ordinary
business channels, the Bulletin required comtnoereial contmcting.mo

From the perspective of cominercial firms the provisions of the Bulletin
appearcd cqually unpulatable. Industry complained about the implicit exception to
the policy which allowed in-house opcration if no competition cxisted among
commercial firms at the time of the review. 1t was their view that there could be
no existing coipetition umong" private businesses for work unique to, and
previously condueted solely by, the federal government, They argued that cost
coinparizons should be required if commereial businesses were eapable and willing

to enter thic fiold"zm‘

Industry representatives also took issue with the sinbipueus stundmd of
"relative cost". The arguinent on that peint was that the federal governinent had
no business condueting coinmercial or indusirial activities at oll, and that the
respective costs were not compurable beeause the cost accounting methods used by
private coripanies were not customarily used by Government agencies. They
maintained the result would be incomplete cost data for in-house operations,
making any comparison study inaccurate, biased or impossible.zo2
Ostensibly, Bulletin No. 37-7 was issued, in part, to further refine the
concept of rclative cost and its place in the Government's make-or-buy decision
203 . . - . .
process. Like Bulletin No. 55-4, Bulletin No, 57-7 provided that the relative
cost of Government opcration compared to contracting would be a factor in the

decision between alternatives when "the product or service cannot be purchased on

a competitive basis and cannot be obtained at reasonable prices from private
w204

industry.

Lo




The clarification whieh Dulletin No, 57-7 provided was thut prices were to

be considered reasontble when the price to the Government was not greafer than
the lowest price obtuined by other purchasers, taking into consideration volume of
purchases und quality of the products or services. Only in those cases when the
product or scrvice could not be purchased on a competitive basis, nor at a
reasonable price on a noncompetitive hasis, was a cost study appropriate. 05

The effcet of the "elarification" wus to further restriet considcrations of
potential cost savings throngh Govermment operation,  Procurement from a sole
source at a greater cost was to he pecferred, so long as the sole source did not
discriminate against the Government by charging it a higher price than it charged
its private, commereinl custonors,

Cost as an Exceplion to the Poliey of Rellance
on Private Soctor

The first rccognition of cost comnparisons as a justification for continuation
of Government operation of a commercial or industirial activity came about with
the issuance of Bulletin No. 60-2 in 1959, That Bulletin provided the basis for
in-house performance, despite adequate competition among commercial sourccs,
upon a showing of "compelling reasons for exceptions to the general policy." Lower
cost was the basis for the second "compelling reason" cxccption.zoG

Bulletin No. 60-2 provided that Governinent operation would be justificd on
the basis of cost only if the direct and indircet costs were analyzed on a
comparable basis, and the differences were found to be substantial and dispropor-

207

tionately large, It did not prohibit procurement from a more costly source. To

climinate some of the ambiguitics surrounding the terms "direct" an! “indirect"
costs which surfaced under Bulletin Nos. 55-4 and 57-7, Bulletin No. 60-2 spelled

out with more detail the direet and indireet costs to be considcrcd.zns
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Lven though Bulletin No. 60--2 recognized a compelling reacon on the busis
of lower cost as justification for Government performai:e, mere demuonstration of
lower cost through Government operation was not a carte blanche.  As a
continuation of the original objective of promoting ecconomy and cfficieney in
Government, it also required a comprehensive cvaluation and justification of the
underlying Government needs,  Of particular concern were excessive operating
costs, obsoleseenee, future replaceimcent costs and low rates of utilixation.%g

These considerations alse had an impact on utilization of cost compurizon
studics.  Presumably, any one factor could have mitiented sgeinst in-honce
performance in favor of liguidstion, curtailinent or climination of the Govornment
need altogothere Only if the need wns justified vor corsddorntion and juatifestion
{

of the compelling nced Ter Governnent operation worrantcd Lused on Jurge end

dizsproportonately higher costs.’ 1
Cost Comperisens Undor BOR Cireular o, A-76

In actual practice, it scems cost considirations tarcly were the pormnonnt

factor in the management decisions to continue, curtail or (eriminte Goveirnnient

operation of commercial or industrial activities, 1If it was palieally or mans

gerially expedient to contract, the decision was ude regaedless of  cost

211 . e e . .
Under the bulletins no cost justification waes reauired in orcer to

factors,
supply products or cerviees throuch commeraial contracting procedures. The sole
use of cost comporisons was to justify in-house performance of covered
functions. 12

It was, in part, the lack of cmphusis on cozt considerations that lead to the
General Accounting Office (GAQ) study of teehnieal service contracting by the

Department of Defense in 1964, The GAO concluded that substantial savings woenld

be possible by converting the work to Government operation with Government
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13 Fhe repereustions of that report and the reluted studies by the

employcecs,
Civil Scrvice Comnmission, the Department of Defense und Congeesnional com-
mittecs were the mmost significant external influences on the Executive beonch
leading to issuance of the first Burcau of the Rudget (BOR) Circular No. ;'\—76.214

vhile BOB Bulletin No. 60-2 had bascd the policy of Governmnent procure-
ment from comimercial sources on the desirability of supporting the private
enterprise system, Cireular No. A-76 linited that generad poliey to cireumstances

. . . . 215
in which it would be more cconomical {o use the private se(_'tox‘."]‘)

As cnumepented
.

at the time of issusnee, the Circular's objectives were to assure that Goverpmont

programs were porforimmed with maximum officiency, effeetivencss and eronomy,; o3

216

vell ne fo maintain the Govepnront's policy of relying on priveie enter oig

To ac-co:x:;uli!?; ther e objectives Cireulur Ro, A-7TC reguired it 8 decivion
to rely upon Goverinnient opuvadion of any activity for reasons invelviag rointive
costs be Suppoi’tm] by a comparative cost analysis which disclosed, as :mcuiwﬂcly as
possible; the differonee between the costs which the Government would incur under

cach ultc:‘n‘ltivo.?‘”

It also reguired cost comparison studies pefore deeiding to
rely upon a comticicial source if the terms of the contraet would require
Government financing in excess of $50,000 for the costs of facilities and equipment
to be constructed to Government spczeifications.218

On the other hand, BOB Cirevlar No. A-76 required that commercicl
sources be uted, without cost comparison, for products or scrvices costirg less than
$50,000 per year, unless & reason cxisted to beliceve that inddequate competition or
other factors vere causing commcerceial prices to be unreasonable. However, even
in those ¢ases in whieh there was g finding that in-house performance would cost
less than the estimated cost of commereial contracting, the Circular vequired
"reasonnble efforts Lo obtain satisfuctory prices from cxisting commereial sources

» 1o develop other commmercial sonl‘ccs."?‘lg
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When BOB Circular No. A-76 was revised and reissued in 1967 there was no
change in tﬁe general policy of reliance on private enterprise, or in the philosophy
behind use of cost comparisons to justify Government operation. The revision's
purpose was to clarify some provisions of the earlier version and to lessen the
administrative burden of implementing the provisions of the Circuler.220

The principal elarification in the area of cost studies was the inclusion of a
statement that cost comparisons were to be made in any case in which there was
reason to believe savings could be realized by Government performance of
commercial or industrial activities. This was an extension of the provision in the
original Circular for such studies when facilities and equipment costs exceeded

$50,000.%21

Regquirement for Cost Comparisons Under
ONB Circular No. A-76 (1¢79)

The years following issuance of the 1967 revision of BOB Circular No. A-75
were marked by controversy. Much of this stemmed from the addition of the
requirement to use standard cost factors for personnel costs. These were initiated
in 1876 and suspended in 1977 with the announcement of a comprehensive study to
reevaluate the policy and guidelines for relying on private enterprise.222

Following completion of the study and consideration of public comments on
proposed provisions, the revised Circular No. A-76 was issued. The revisien
restructured the basie policy to incorporate the three, co-equal preceptls of
reliance on private sources, in-housc performance of governmental functions and
use of cost compatisons to identify the most cconomical source of supply to satisfy
the Government's )10005.223

The announced objective of the revised Circular was to create a system

capable of producing consisteney, predictability and equity for affected workers,
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agencies and contractors. In the area of cost comparisons the objective was to be
) accomplished through adhercnce to "ecommon ground rules" and use of a stun-
dardizcd procedure for cost studies.??*  The procedure is outlined in the Cost
Comparison Handbook issued as Supplement No. 1 to the Circular.225

There also were some changes in the Circular's requirements for use of

cost studies. Beginning with the recommendations of the Commission on Govern-

s

ment Procurement in 1972, and followed by periodic GAO reports, there had been &
push‘ to raise the dollar threshold below which commereial contracis were to be
used without a cost comparism.226 The 1879 revision adopted these recommenda~
tions in principle. Activities below &n estimated $100,000 in operating costs sre to
be perfermed by contract unlass in-house performeance aualifics under an excepticn
to the general policy on & bsceis other than lower cost. llowever, as under the
carlier versions of the Circular, if there is rcason to belicve that inadeguaic
competition or other factors are causing commercial prices to be unrcasonable, a
cost comparison may be conducted.227
; This exception for inadcquate competition is a limited one. The Circular
requires that reasonable efforts should be made before conducting the study to
obtain satisfactory prices from existing commercial sources and to develop other

competitive commercial sources.2?8 Such efforts must comport with the procu - -
229

ment statutes applicable to the respective agencies.

Treatment of covercd activities with estimated annual operating costs
exceeding  $100,000 varies depending on the present method of performance. For
existing, in-house activities, a cost study must be conducted to determinc the
relative cost of Government and private performancc.230

Existing contracts are further subdivided. Contracts which have been

awarded under the Small Business Act set-aside programs are not to be reviewed

— e 4
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for possible transfer to in-house performam:e.231

Other existing contracted
activities l'e;ceive an informal cost comparison or review to determine "whether it
is likely that the work can be performed in-house at a cost that is less than
contract performance by 10% of Government personncl costs plus 25% of the cost
of ownership of equipment and facilities." Only if lower cost through Government
operation is determined to be "likely" is a cost comparison {o be conducted.232

Periodic re-evaluations of both types of existing activities are required.
In-housc sctivities are reviewed according to a published schedule, at least once
every five years.z'?’?’ Contrects are scheduled for review prior to the date of
expiration, including option periods.%4

The remesining category of commercial and industrial aetivities is "new

235

starts". Activities to mect 2 new requiremcint or to cregle new Government

operations require a cosl comparison analysis prior to authorization of in-housc

[e2]
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functicns. When in-house performance is not feasible, or when coniract

performance would be under an euthorized set-aside program, a contract can be
awarded without condueting a cost study.237

Surprisingly there is no express requirement to conduct cost comparisons in
those other possible cases involving new starts when in-house performance may be
feasible, but the agency wishes to contract for reasons other than cost savings or
on the basis of an assumption of lower costs with contract perfor :.ance.238 A
fairly strong argument can be made that such a requirement is implicit in the
statement of policy and from the intent of the Circular's provisions read as a
whole,

The third precept provides that the American people "deserve and expect
the most ceconeinical performance and, therefore, rigorous comparison of contract

239

costs versus in-house costs." While the intent to encourage cost studies is clear,

the statement does not expressly require any action.




Perhaps the strongest argument that a cost comparison is required in all
situations contemplated by the third precept is that the Circular contains specifie
circumstances under which a contract can be awarded without condueting a
comparative cost mmlysis.z(10 It would scem that by negative implication a cost

study would be required in all other cases.

On the other hand, the arguments against a requirement to use cost
comparison in such cases have the weight of history and expcrience behind them.
The bulletins did not require cost studies to support a decision to contract for
needed goods or services.2?! The 1965 GAO and CSC studies demonstrated that
such decisions were being made.242 The 1966 Circular continued the same rule, 243
but the 1867 revision elearly provided that cost eompsirison studies were {o be made
in ell cuscs if there wes reason to belicve that savings could be realized by

244

in-house perforinance. No similar provision was included in the 1979 revision.

Summary -
Under the current terms of Circular No. A-76 a cost comparison is clearly
required before continuation or initiation of Government po:xrforrmmce.24
Similaily, it is required for conversions of activities with operating costs excceding
$100,000.246 It is not required before contracting for activities with operating
costs below $100,000, when in-house performance is not feasible and for approved

247

set-asides. It is not required if in-house performance satisfies an exccption

248

independent of cost. At best the Circular is ambiguous with respect to new
requirements to be perforimed by contract with cstimated costs exceeding $100,000
and which are not appropriate for sct-aside.

Determining Costs

Statement of Work
In those situutions when a cost comparison is required by Circular No,

A-76, there are major problems for the Government in estimating the costs of




in-house performance. In order for the comparative analysis to be valid the

estimated costs of acquiring the needed products or scrvices, whether from the

TEET.

* private scctor or through Governinent operation, inust be accurate, To cnsure an

4

. cquitable comparison, both cost figures must be based on the same scope of work
Y . C g . . . 49

‘ and include all significant, identifiable costs for cach :xltcl'nntwe.?‘

The Cost Comparison Handbook rccognizes that the preparation of the

250 phis is cspecially true for service-type

work statement is a critical step.
activities which are labor intensive. In any case labor costs are very important to
the analysis. The Government and potential contractors prepare estimates of their

labor and other costs based on the level of effort and performeance standards

e

contained in the Statement of Work (SOW).

The "common ground rules” for cost comparisons outlined in Circular A-76

T

and the Handbook require the preparation of a "sufficiently precise work statement
with performance standards that can be monitored for either mode of - perfor-

mance." It must be comprehensive enough to ensure that performance in-house or

by contract will satisfy the Government requirement, The Handbook provides that
it should clearly state "what" is to be done without prescribing "how" it is to be
done. Maximum flexibility should be permitted in stafl.fing to permit each potentiel
performer, whether Government or contractor, to propose the most efficient
approach consistent with its organization and 1'csouz‘ces.251

The Statement of Work is also critical in anothcr respeet. The Cost
Comparison Handbook specifies that the work statement should deseribe all duties,
tesks, responsibilities, frequency of performance of repetitive functions, and

52 In most instances the task

requirements for furnishing facilities and matcria,ls.2
of writing the deseriptive statement is assigned to the user activity, in conjunction

with a Contracting Officer. The tendency may be to be too general, thercby
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jeopardizing the solicitation. The other possibility is that the SOW will be too
specific, resulting in a post-award protest that the contract creates an “illegal®
personal service contract.253

The Circular expressly prohibits use of its provisions as authority to enter
into contracts which establish a situation tantamount to an employer-employee
relationship between the Government and individual contract per‘sonnel.254
However, in extreme cases, specifying the place, manner, frequency and timing of
performance and establishing and monitoring performeance standards to judge that
performeince could give rise to an objection that the contractor's employees would
be controlled end managed by the Govemment.255

Estimatling Labor Costs

The firm bid procedure adopted by the revised Circular eszentially places
the Government in the positien of another bidder or offeror. The Government
agency prepares a cost estimate on the same level of effort and performance
standards provided to rommercial firms in the Statement of \\’ork.256 On this
basis, and not the cxisting manpower authorization, the Government estimates the
number and skills of its employees that would be requiged to perform the work.257

In order to assure adequate comparability, the Cost Comparison Handbook
requires that the agency involved should assure that Government operations are
organized and staffed for the most efficient performance. It provides that to the
extent practicable and in accordance with agency manpower and personnel
regulations, agencies should precede reviews under the  -Circular with internal
management reviews and reorganizations for accomplishing the work more effi-
ciently.258
While it would seem to be contrary to the best interest of the affected

employees, the federal employee unions have expressed a willingness to cooperate
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with such management reviews and reorganizations.259

They are pragmatic
enough to sec that the long range effect of opposing potential reductions of
personnél slots and relocations would mean the loss of Government operation of
more commereial or industrial activities, with a resulting total reduction in force,
relocation or cross-over to civilian employment with the successful contractor.
Almost any one of these spells a greater loss of union membership and union
strength and a greater adverse impact on the members themselves,

The importance of the manpower assessment is exacerbated in those
commercial or industrial-type activities which are principally concerned with
providing services. Since service activities are labor intensive, estimation of lsbor
costs essentially determines the accuracy and the outcome of the subsequent cost
comparison.260

One factor in the determination of how many employees will be necded is
worker productjvity., This is also an area of debate on the comperability of labor
costs between Government operation versus contract perforrnance.261 Circular
No. A-76 skirts the delicate issue entirely. It states, as a matter of policy, that
past use of military personnel, civilian personnel and contract performance have all
been "responsive and dependable in performing sensitive and important work."262

Despite that gratuitous statement of fact, worker procuctivity plays a key
role in estimating labor costs. This is true for a potential contractor's purposes, as
well as for the Government's estimate. In this more pragmatic sense there is no
assurance that the respective parties will use identical productivity factors for

263

estimating the size of the work force. Past experience and estimating

techniques control the bidder or offeror's result. Chapter III, Part C of the Cost
264

Comparison Handbook details Government procedures,




The Handbook's coverage of personnel costs is divided info two topies:
dircet labor and fringe benefits. Direet labor costs are to be determined by
estimating the time required to perform the work and the skill levels needed for
. 265
employces performing the work.

For existing activities the Handbook keys the time clement to the number
of nonsupervisory pasitions authorized for the operation. TFor new starts it suggests
use of prior experience for similar activities, if available, and cngineering
. . . . . .. 266
standards or engincering estimates in other cascs.

The skill requirements are stated in terms of a Wage Board (WB) or General
Schedule (GS) Jevel.  These determine the hourly rate to be multiplied by the
| estitnated time requirements, stated in termins of men-hours. For existing Govern-

ment operations the Handbouk uses the actual rates for cuwrent cemiployces. For

positions that arc not occupied, and for all new starts, it uscs salary step § for the
267

required GS levels and wage step 3 for Wage Board position levels,

Additional factors are to be added, if applicable, to the estimate of direct

labor costs. These inelude night or environmental diffcrential pay and premium

pay for Wage Board positions and a factor of 18% to compensate for the amount of
268

annual leave earned and sick lcave, holiday and other leave taken.

Standard Cost Factors

For purposes of cstimating the dircet labor cost of Government operaticn,

fringe benefits also are included. In this regard the Circular establishes standard
269 '

cost factors. These costs are stated as a percentage of projeeted payroll costs

and adden additional factor of 26% to the personnel costs of in-house perfor-

mance. Individually these pereenteges are as follows: retirement benefits for

employces under Civil Service Retirement -- 20.4%; health and life insurance --

3.7%; and other benefits such as workmen's compensation, unemployment and
270

bonsuses or awards -~ 1,9%,
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These cont faetors in generaly, and the retivement factor in particular, hinve

cinvendosed the mest eritieism of Cireular No. A-76.271 They were added to the
Circular by Transmittal Memorandum No. 2 in 1976, Prior to that time, Circular

No. A-7G provided as follows:

Include cost of all elements of compensation and allowances for both
military and civilian persennel, including costs of retircment for
uniformed personnel, contributions to civilian retircmenrt funds, (or
for Social Sccurity taxes where applicable), employces' insurance,
health, and medieal plans, (including serviees available from Govern-
ment military or civilian medical facilities), living allowances, uni-

forms, leave, tlermination and separation allowances, travel and
moving expenses,, and claims paid through the Burcuzu of Employce's
Compensation.

The 1467 revision of Circular No. A-76 contained the same lenzuage except
in the arca of retirement costs. In that regard it required inclusion of "the fuil

cost o the Government of retirement systcins, ealeulated on a normal cost

. 27 . . W . et .
basis « . .. 73 Since the Government contribution to the Civil Serviee Relircinent

program is 7% of the employee's current rate of base pay, that was the factor used

. . 274
in cost comparisons.

When Transmittal Mcmorandum No. 2 added the standard cost factors, the
retirement factor inercased from the 7%, corresponding to the "static normal cost"
of Government contributions to employecs' retirement, to 24.7% of payroll costs.
The figure of 24.7% was based on "dynamic normal cost projections™ which

275

recognize probable future salary and bencfit incrcases. The stated purpose of

initiating standard cost factors was to make the agencies' task of preparing cost

studies more "convenient"., The intent bechind the increase in the cost factor was to

bring the cost studies morc in line with x‘calily.276

Notwithstanding the purpose or intent of OMB's action with regard to the

retirement cost factor, it was the subject of intense criticism.277

Following the
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change of presidential administrations the entire implementation program of
Circular No. A-76 was identified for a comprehensive review. Pending the
outcome of that review, Transmittal Memorandum No. 3 reduced the retirement
cost factor to 14.1% of payroll costs. The 14.1% figure was based on a static or non-
accrual method of computation. It represented actual payments to employee
annuitants, reduced by employee contributions for the same period.278
The revised Circular reinstituted the dynamic normal cost projection basis
of computation for the retirement cost factor. Using cost projections for the Civil
Service retirement system actuarial model OMB and OFPP arrived at a figure of
20.4% of actual psvroll costé. This weas the figure included in the current
Circular.279
As explained during Congressiongl heerings price to issuance of OB
Circular No. A-T76, the dynamic normal cost is the cost over a period of time, that
is, on an gcerual basis. In addition, it considers real wage growth, interest rates
and inflation. The Circular's figure of 20.4% is based on ecconomic assumptions
supplied by the Council of Economic Advisors. These were: real wage growth - 1
1/2%; reel interest rate - 2 1/2%; and inflation base - 4%.280
The cost factor resulting from plugging the economic assumptions into the
Civil Service actuarial model is quite sensitive to certain changes in the assump-
tions. The greatest impact being associated with real interest rates.281 For this
reason, the accuracy of the assumptions determines the accuracy and fairness of
the cost factor.
The criticism of the retirement cost factor has been centered on its
validity in light of actual experience. Also, there have been complaints that it
creates an unfair bias since social security costs of contractor employees do net

receive similer trentment.zs2 The arguments madc by the critics of the present

system have at least partial merit.




TS e gy

The actuarial model and the cconomic asswnptions used to caleulite the
retirement cost factor were cvaluated by the General Accounting Office in 1876.
In the resulting reports GAO concluded that the 24.7% cost factor instituted by
Transmittal Memorandum No.2 and the economic asswnptions forming its basis hud
been reasonable. Iowever, GAO also recaleulated the cost factor based on their
own cconomie assumptlions and arrived at a figurce of approximately 30%. In other
words, the report concluded that 24.7% was more rcasonable than the 7% figure
previously used, but a higher figure would more eclosely refleet actual cost
expericnee for tlie federal governmcnt.283

GAO also considered the effect of en increased cost factor for retireraent
on the outecome of cost studiea, Tt was their conclusion that cost studics were not
as likely to be affceted by the retirement cost factor es by other influences. In
particular, GAO found that estimating the size of the work force was the matier
most directly controlling the ou’teome.Z84

The conclusion reached by GAO begs the fundamental question whether thé
standardized cost factors "tip the scales" unfairly to favor contracting. The
complaint in this arca has been that Circular No. A-76 does not include a cost
factor for the potential liability of the federal government for unfunded social
sceurity costs. The argument is that this potential liability is a rctirement cost to
be funded by the Government in the event of contract performance.285

This argument advanced by federal employce unions ignores the fact that it
is not a present cost, or even a future cost, under existing Social Scecurity laws.
Testimony during Congressional hearings indicated that such costs would be
appropriate considerations in the cvent the Congress takes action to fund the

Social Sccurity deficit. A similar deficit, or unfunded liability, cxists for Civil

Service retirement funds. This amount is not taken into account in calculating the
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retirement cost factor in the Circular. Therefore, Social Security deficits are not
286

appropriate factors for cost studics under existing law.
Full vs. Incremental Costs

Aside from the direct costs associated with employee compensation the
Circular snnounced a move toward full costing "to the mex'mum extent prac-
tical."?87 Earlier version of the Cireular used incremental ce:'s as the basis for
estimating the expense of in-house performance of commercial or industrial
activities. The incremental method of computaticn was designed to estimate the
amount by which all in-house costs (direct and indir2ct) would increase or decrease
from existing levels of ectivity.288 The justification for use of such a cealeulation
was that it provided the most reelistic measure availehle of the financisl
conseauences of deeidirg to provide or nct provide the gproduct or service

289

in-house. Howcever, incrementi] costing docs not teke into cecount costs sueh

as Government G&A which essentiully do not change regurdless of whether the
activity is done in-house or by contract, Undcr a fully allocated costing method

Q
those costs would be allocated among all the activities of an agency.z“0

The term "full cost" used in the revised Circular is not readily defined.

However, the Circular provides: "All significant Government costs (including

."291

allocation of overhecad and indircct costs) must be considered. .. Referring

to *his requirement in its comments on the proposed changes to A-76, GAO noted:
"t is difficult to determine the extent to whiceh fuller costing will be carried, but it
apparently is intended to change the method of costing in-house activities from an

292

incremental to a fully allocated basis," This interpretation would seem to agree

with the intent of the Circular.
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Compuring Costs
Firm Bid Procedure
One of the most substantial innovations of the March, 1979, revision of
OMB Circular No. A-76 was the inclusion of the Cost Comparison Handbook. The

7

. . . . 29
Handbook was to be the first of a scries of supplements to the revired Cireular, 3

Its purpose is to provide detaited instruetions for develeping a "comprelicusive and
valid comparison of the estimated cost to the Government of acequiring a product
or scrvice by contract and of providing it with in-howvse, Govermnent

204

resourees.”” Its objeetive is to establish consistency, assure that all cubstantiv

factors are considered in cost cemparisons, and achieve uniformity amang aceneicss
aoan
. . J
in eompurative eost & n:x]),:r:(‘:s:."“)
Price to tie 1 v ice of the revised Clrento and the Cost Compralon
Hanciosk, the mechrnieos of conducting conl compurinons was g faciter to be
covered by cach cceney's implonrenting diveetives. The resuil was o lack of
uniformity. Some agencies never issuced haplementing direetives. Others provided
for cost comparisons but used various mecthods to obtain cost estimutes for
. L2486
comincreial eontractingr,
The most prevalent technique Jor estimating the cost to the Government of
contract performance was the use of informational quotes of contractor costs.
This practice was criticized by the GAO in a 1877 report on the basis of its
potential to discourage subnission of cost data, the unreliability of duta submittled,
and the possibility that prices would not be treated as firm by the potential
297
contractors.
Most of the problems found to exist in the use of informational quotes were
298

climinated in the firm bid procedure used by the Department of the Air Torce,

This technique was adopted by the revised Circular for Government-wide use. It
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utilizes o formal advertising or necotintion procediuee which compares contructors'
competitive firm bids and offers with the decunented costimate of in-house
costs.zgg The GAO's 1977 report noted that this procedure is far superior to other
procecdures u.scd to develop contractor costs.BnO

The Cost Coinparison Ilandbook requires that the firm bids or proposals be
solicited in accordance with the pertinent acquisition regulations.  Bidders or
offerors must be advised that an in-house cost estimate is being developed and that
a contrzet may or may not be awarded, depending on the comparative cest of the
alternatives.301

Most criticism of the firin-hid method of obtaining contract costs for

comparicons has involved the conllicts between it ond the precuremont or

acquisition popilations. Govermnoent solicit Uon of bidsor proposads witheat on

intent to wward & contracet is genceally not justificde While the fivi Lid

solicitation may oo way nol result in award of the peoposed continet, the
Comptreller General has agreed wilh the Governiment that there is a definite
intent to award a contreact if a recponsive bid or offer is made by a responsilile
business and the total cost of contracting is less than the total cost of in-house

performance, Prospective contructors arce informed of these conditions in the

solicitation.302

Another conflict noted involved the unavailability of the Government

in-house estimate to the Contracting Officer prior to bid opening or conclusion of

303

negotiations, This practice allegedly interferes with his ability to obtain un

independent Government estimate and to ensure that funds are available for the

G 3 ;
rocurcinent before the solicitation is issued, 04 Recent changes in the Defense

305

Acquisition Regulation (DAR) have eliminated these problems.
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Comparability of Costs

The theory upon which the firm bid procedure rests is that the respective
costs of in-house and contract performance may be equitably compared. This
condition of comparability hinges on the establishment of a common standard of
performance in the Statement of Work.aos The equity of the system turns orn
analysis of external constraints affecting the cost elements of each estimate.

At the times of issuance of Bulletin No. 55-4 and Bulletin No. 57-7 part of
the justification for the policy of complete reliance on private enterprise and
complete withdrawal of the Governinent from commercial and industrial activities
was the judgment that the respective costs of operation were not compar-ab]e.307
Nith the cdevelopment of the cxeaption for dism"oporliona’rcly hicher costs in
Bulletin Ko. £0-2 there was & recegnition that the cost figures could he medt

308 .., Lo . e e
Yoo sore extent the eddition of eost dfferentinls and standard et

comparablc
faetors in Cirewlar No. A-76 rcflecied attempts to compensate for the lack of
accurate cost data by artificial, if not arbitrary means. This partially eliminated
the need to make time-consuming and complex calculations for the costs of
1 : 308

personnel, plant and equipment.

There remsins one troublesome problem on the issue of the equituble
comparison of personncl costs. Wage rates for Federal blue collar employces are

determined undecr the provisions of the Federal Wege System.310

Wage rates for
contractor employees under a Government contract are subject to minimum wage
determination under applicable federal labor standards, primarily the Service
Contract Act of ]9653.3]1 Since personnel costs are generally the determinative

clement in cost comparisons, the external forees affecting these wages can control

the outcome of the make-or-buy decision. This is espeeially true in labor intensive

service activitics,
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The argument is that the wage systems created by federal law make the
personnel costs uncomparable. Neither the workers most affected nor their
employers have control over that decisive factor in thc cost comparison. Partially
for this reason a Study Group of the Commission on Government Procurement
noted an urgent need to eliminate the requirement for actual cost comparisons in
most cases. They wouid recommend a retreat to more absclute reliance on private
competitive sources or use of some other factor beoides cost upon whiceh to buse
the make-or-buy decision.312

There are certain inherent economic cdvantages if personnel considerations
are minimized., Periodic reviews or re—evalugtions with cost comparisons would ect
as a8 cheelk on sionificant escalation of personnel ceste, Whienever tho personngl
costs of either method surpassed the cetual prevailing wepe in the eres, a cost
comparisen would reficet more ceonoinie performance by the other method of
performance.?’lg

Buying In

Periodic re-evaluation is also one of the keystones of the check on the
contractor "buy-in". Such practices also a{fect the comparability of the costs of
performeance since a successful bidder would be submitting a bid below actual cost
in order to obtain some {uture advantage.314

Circular No. A-76 attempts 10 lessen the possibility of buy-ins by strongly
suggesting usce of prepriced options or renewal options for the out-years. The use
of options has some advantages over recompetition. They allow continuity of
opcration, the possibility of lower contract prices for contracts requiring con-
tractor investment in equipment or facilities, and reduced turbulence and dis-

315 An additional advantagc is the reduction of cost through avoidance of a

pution.
formal solicitation of bids and precparation of an in-house estimate, where that

would be appropriate.

i
!
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Options or recompetition lessen the likelihood of a buy-in substantially, but
they sznnof eliminate the possibility. In a rceent case considercd as & bid protest
by the .Comptroller General of the United States the protester, RCA Service
Company, adraitted it was attempting to buy-in for its own reasons. The Army had
issued a Request for Proposals (R¥P) to determine whether to contract for bese
operations support services at Fort Gordon. As part of its “best and final" offer
RCA submitted a cost ceiling proposal which reduced its offered price for the base
period to an amount less than its estimated cost of pcrformanee.316

The reason for the protest after award had nothing to do with the make-or-
buy decision; however, the protester was arguing that its proposel was wrongly
rejected without conszideration, Its retionsle was thet the scmitted Joos situztion
would provide & ereater incentive to perfcrm offcectively beenuse it weould went Lo
sceure future controcts Lo recoup its initiel "i):\'c':;ixnczxt".Bl7

The Circuwar provides adcitionsl incentive for buying-in on functions
currently being performed by Government employces. It includes an admitted bias

18 e .
3 For existing Government commercial or

for maintaining the status quo.
industrial activities Circular No. A-76 requires a cost-savings differential of at
least 10% of the estimated Government personnel costs for the period of the
comparative analysis. However, once that barrier is broken the bias shifts to favor
continuation of contracted operations. Reversion to in-house performance requires
a savings factor of 10% of Government personnel costs, plus 256% of the cost of

31

ownership of equipment and facilities. 9 While the 25% may not be significant for

many scrvice activitics, the standard cost factors totalling 26% essentially take its

place for labor intensive operations.azo
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CHAPTER FIVE

REVIEWS AND APPEALS

This Circuia: orovides adininistrative direction to heads of agencies
and does nou astablish, and shall not be construed to crecate, any
substantive or procedural busis for any person to challenge any
ageney action or inaction on the basis that such action was not in
accordance ‘.vitlbﬂ]is Circular, cxecpt as specifically set forth in
Section 1t below.”*

Independent Ageney Reviews -

The "Audit" Funetion

Onc objective of the implementation program under the roviced ONMB
Circulor No. A-76 wis to bring the Cnﬁl"C Government make-or-buy Cocision-
making process "into the sunshine The purpose of this public awarcn s wos 1o
foster consistency, predictability and cquily for affceted workers, agrneices and
contractors. All pertinent information is to be made availuble for publie scrutiny
by a simple written request. This includes information on which activitics arc to
be reviewed and the schedule for review.322

The availability of information to interested pu'rties is only one part of the
Circular's cquation to assure fairness and conformity to the cstablished policy and
procedures. While implementation is the responsibility of the respective exceutive
agencices, the Circular has reduced the amount of ageney diseretion by providing
detailed guidelines and procedures. lowever, coimnpliance enforeement is still an
internal administrative function of the agencics.

Enforcement actions under the Circular involve two levels. One of these is

automatic, and the second is triggered by a formal request for review. The

65




automatic review procedure is part of the cost comparison process under the Cost
Compurison Handbook. The Handbook rcquires that the completed Cost Compar-
ison Form be submitted to a "qualified activity independent of the cost analyzis

preparation” to ensurce that the Government's estimated costs have been prepared
in accordance with the provisions of the IHandbook and the Circular.323

This requirement for an independent intra-agency review is looscly

324

rcferred to as an audit. However, informal guidance provided by OFPP

indicated that an actual accounting audit was not contcmplated or rcquire<‘.325
Apparently the intended purpose of this review is to assure that the in-house
estimate was prepared in the manner specified by the Handbook, and not to verify
the accuracy of the dnllar figures entered on the for‘m.326

The Handbocok provides that "minor discreprnaics™ may be disregurded in
the revicw.  On the other hand, "significent discrepancies™ are 1o be reported to
the party responsible for preparing the cost comparison. The independent revicewer
indicates what impact the discrepancy has on the cost study or recommends that
the preparer correet the discrepancy and resubmit its estimate.327

The leverage for enforcement is rejection of an uncorrccted in-house
estimate. If the solicitation pertains to a "new start” and the estimate cannot be
corrected in a timely manner, the in-housc figure is to be rcjected and the
contract awarded. Conversely, if the solicitation applics to an activity being
performed in-house, and the ecstimate cannot be corrected within the time
specified for acceptance, the solicitation may be cancelled and the comparison
rescheduled for a later date.328

Two points are noteworthy with regard to this process. First, the n.gcncy's

preparer of the in-house estimate has no incentive to intentionally fail to follow

the estimating procedures outlined in the landbook. The Government is the only
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L Sy 329 Ly
one who stands to lose under the rejection guidelines. In wddition, for

solicitations involving current in-house activities, resolicitation esseatiolly is a
sccond chance for commercial businesses only. The "eat is out of the bag" for the
in-house estimate. Private bidders have all the inferimaticn neeessary to undercut
the Governinent "bid" and forec conversion to contract performance.

The sccond point alleviates some of the potential sting of this enforcernent
process. The UHandbook's refercnce to cancellation and resolicitation is not

dircetive. It is within the uageney's diserction to ecancel the solicitation and

o

R
perform the work in-house.55¢

Certainly, such a deeision should be reserved for
situations in whieh resolicitation would not be in the hest interests of the
Government, weighing the scricusners of the diserepancy in the in -hewso estimate
331

against the potentinl unfeireous of recompetition,

Accney Ay

The comprihensive review Jending to revisien of OMB Circulur A-76
included as one of its objectives the creation of « system to assure fairness to all
. " . . . , ...332
parties without creating a quagmire of restraints and delays for the ageneies.
One of the proposed provisions wus a proccdure for appeal of agency decisions
under the Circular. A number of possibilitics were considered including review by
OMB or OFPP. That was opposcd by the agencics, as was extension of the
Comptroller General's bid protest procedure to contracting-out decisiom.333 The
final result was creation of a right to an independent, objective, administrative
review within the affected agency. The Circular establishes the basic right of
appeal, but specifie procedures are o be established by the ageneies' implementing
334

directives.

Under the Circular, these agency-level appeals may be initiated by any

35

party "dircctly affected" by any "determination made under this Circulnr."3
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While these are denominated us appenls it essentinlly is another informal, adinin-
istrative review; h(,;v.'c‘ver, its =cope exceeds that of the audit review conducted
following bid opening. The determinations subject Lo review are not specificed. 1t
may be inferrcd that it includes both the initial deterinination whether to contract
or perform work in-house and those preliminary determinations which are part of
the decision-making process.sss

The critical question in this arca is how far back in the deeision-making
process does the right to appeal extend. Arguably, once an activity has bocn
inventoried as a commercial or industrial activity to which the Circular applics, all
determinations mode in accordance with the Cireular or the agencics implemaenting

337

dircetives are subjoct to review, This wonld inelude the determin:tion whethor
an vetlivity satisficd the poliey execptions for cithier no gatisfactory commereinl
source aveiluble or for national defense. 1t is clearly upplicable to whether the
exception for higher cost is sutisfied on the basis of a completed cost compar-
ison.338

In addition to justifying the existence of a non-cost exception ellowing
in-house performanee, the ageney makes determinations whether an activity should
be contracted without a cost comparison. These include whether the estimated
annual operating costs are less than $100,000 and, if so, whether inadequate
competition or other factors might cause commercial prices to be 1mroasonable.339
It includes the determination whether it is likely that work ean be performed
in-house at a cost that is less than contract performance by the requisite cost
diffcrcnlinl.340 It also includes a determination that in~house performance-is not

31

feasible. It would secem these are all determinations made "under the Circular™

and subjcet to appeal.
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The right of appeal is elearly applicable 1o the ultimate decision whether
to contract or to perform a function in-house which reflects the outcoine of a cost
comparison study.  The Circular also provides that revicw extends to the

a.342  The rationale for saying that

"rationale” upon which the decision was base
one method of performance is more economical thar ‘he other is the outcome of
the cost comparison. However, that outcome results from following the series of
steps outlined in the Cost Comparison Handbook. For that reason, an affceted
party can seek agency review of compliance with the guidelines for the cost
comparison process, from preparation of an adequate SOW and in-house estimate
L 343
to proper application of the standard cost factors.
The Circular does place limits on the right of appeal. It states that the
procediure may be used only to resolve gquestions of the dotorminztinn botween
cortract and in-hevse perforinance. In othier words, it does not spply (o questions
concurning avword of a contract to one bidder or offeror in proeference to another
private business whieh subinitied a bid or projosal.
A "direetly affceted party"™ may initiute an appeal by f{iling a written
request raising a specific objection or objections concerning an appropriate

345

matter. Affceted parties include federal cimnployces and their representative

organizations, contractors and potential contractors, and contract cmployces and

346 . . - S
4 The Circular requires an "expceditious deterinination,

their represcntatives.
within 30 days." The determination must be made by an official at the same or
higher level than the official who approved the original decision. That may be the
immediate supcrior of the approving authority; however, to assure an independent

review it may be the immediate superior of the highest level official actually

participating in the decision-inaking process. The dccision on the appeal is final

within the agcncy.347
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GAO Bid Protest Procedure

Thé General Accounting Office (GAO) bid protest procedure is a third, and
extm—a-gcncy mcechanisin to obtain review of an excecutive ageney's determination
whether to perform work in-house or by contract. Clussically, GAO bid protests
involve dizputes over the proper bidder or offcror to reecive award of an agency
contract.348 However, the possibility exists that a protest under this procedure
could involve disputes concerning the Government's make-cr-buy Adeeision, since
the Circular places the ageney aetivity in the role of a "bidder" under the firm bid
solicitation procedure.mg

There are many similarities between the bid protest procedures and the
intra-egcney appeals proeess. Both are initictced by weitton reguests for review,
mode by "interested" or "affeeted" parties, and both roguive hinmediate filing of

ang

requests in order Lo be convidered timely." " Also, the putestial remcedics availulie

arc essentiadly the sane for the appeuls procedure and bid protests before
{uvurd.351

Perhaps the greatest diffcrences are those involving the substantive scope
of the review, and the effeet of filing on impending ageney action. There also is
some difference in the definitions of "interested partics," under GAO procedures,
and "affeccted parties” under ageney appeals.

Under the detailed bid protest procedures promulgated by GAO an
"interested party" is an actual or cligible bidder, a prospective subcontractor or
supplier, an industry association or a labor union, certain federal agencics, a
defaulted contractor, an incligible bidder protesting the eligibility of an actual
bidder, and a Congressman or Sennlor.352 It does not include a party whose only
interest is as an expert on procurement, a concerned citizen or a prospective

employce of a bidder.3%3
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e exelusion of proapeetive employecs which sets of f the bid protest
y appeals procedure.  The Civcular emphasizes et the appeuls

itended to proteet the rights of "all affeeted parties." These include

~ial eontract employces and their representatives, but also federal

e . ety 354
their representative organizations.

is also a distinction made between the matters considered by the
o

-oad range of determinations subject to the appeuals px‘ocCss.B‘)s Bid

unetion within the scttlement authority of GAO over the accounts

¢ ageney. Tor this reason, it will consider only those protests

spriety of award of a contract under laws or regulations having the
356

toof Tuw. In the area of azency determinctions under G7IB
Gy GRO DI antest procedires wanld apely enly (o thoze matiors
coecst comporiton stidies wood ws port of the Tirm bid solicitation
cd by the Cirentur. K
< General Accounting Office rececives a bLid pro.tost there are
‘nts placed on the ageney's award of the affeeted contiraet. While
Officer may procced with award while a protest is pending Lefore
Gieneral, procurcement regulations require that he (a) document the
th & justification for award; (b) obtain approval for award by an
‘1al at a higher level; and (e) give the Comptroller General notice
wake mvm‘d.gsg Under the Circular's appeals procedure the ageney

[l

U expeditiouszly on the appeal; however, cvery effort is to be made
59

d of the <-unlrnct.3)

v years the deceisions of the Comptroller General have held that

< A=T76 and its predecensors were expressions of Exceutive braneh

not estublish legal vights and responsibilities and which were not
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within the decision funcetions of the General Accounting Office.” I'hey held that

it was not a regulation in the sense that failure of en ageney to comnply may affcet

361

the validity of the procurcinen In addition, the decisions held that even upon

the basis of an adinittedly erroncous cost analysis, the GAO could provide no
r0111eciy.362

In 1979 the GAO changed its position with respect to ageney make-or-buy
decisions. The Comptreotler General's decision in the matter of Crown Laundry «nd
Dry Cleaners, Ine. (Crown Laundry) indicated a willingness to consider bid protests
concerning the propricty of certain decisions made under Cireular No. A~76.363
Even though the agency wes following the gnidelines eostablichied by the carlier
versions of the Circular, that doeisien is a Tondinok for curront Gentnient of (he
mattoers,

The Air Foree had solicited firm bids from potentizl contractars to
perform laundry and dry cleaning services at Keesler Air Foree Base, Mississippl.

The Invitation for Bids (IFB) advised that bids would be subject to a cost

‘comparison with the Air Force in-house estimate, and that the solicitation would

be cancelled if the lowest bid was more than the Government estimate. Crown
Laundry submitted the only bid, which exceeded the amount of the in-house cost
figure, and the Air Force cancelled the solicitation. Crown Laundry protested to
GAO that the cost comparison had been improperly conducted because of crrors in
fringe benefits rates provided in the solicitation. There was no dispute among the
F o . A1 s e - o364
partics that the stated rates were erroncouslty high,
In the decision in Crown Laundry, the Comptroller General distinguished its

carlier deeisions., It noted that gencrally the Comptiroller General regards a

dispute over an agency deeision to perform work in-house rather than by contract

as involving a policy matter to be resolved within the Executive branch, citing
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However, it went on to hold that an agencey's utilization of the procurement system

to aid in its deeision-making is detrimental to the system if, after the agency
induces the submission of bids, there is a fanlty or misleading cost compurison
. s . . I 365
which materwlly sffeets the deeizion as to whether a contract will be awarded.
The cffect of this statement was not hmmediately elear. The opinion in
Crown Laundry did not consider the merits of the bid protest.  The case was
dismissed without decision on the basis of tiineliness. The protester hud reeeived a
copy of the Government's in-house cost estimate over two months before the

protest was fited.  Surprisingly, despite the potcntial impact of the dictum on

considoration of prote:ts involving foully coot studics and the adii-<dr s of crpor by
the azeney, the protest wes pol determmined Lo be soproprinte for roview unlor U
206

sipniiiennt lasue exception to the Uarcliness rulos.

The next bid protest dealing with the subjeet of OXMR Cireular Noo A-7d
was St. Joseph Tclephone & Telegraph Compuny (St. Josc;,>h).357 That opinion was
issucd just two wecks after Crown Loundry, but, unlike Crown Laundry, St. Jos¢ph
involved interpretation of the 1979 revised Circular,

The St. Joseph protest resulted from a solicitation for the purchase of a
telephone system. The protester was exeluded from bidding since its business was
leasing and maintaining such equipment. In this case the Corps of Engincers
intended to perform the operation and maintenance functions with in-house
personnel without a cost comparison stu<iy.368 4

The basis of the protest was that the solicitation was unduly restrictive of
competition and that it violated the poliey estublished by OMB Circular No. A-76.

With respeet to the alleged violation of the policy of the Cireular, the Corps

argued that the activity came within the cexclusion for "governmental
1369

functions.
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The opinion of the Comptrotler General vefused to deal with the arguinents
made by the peotester concerning Cirevlar Noo A-76. 1t reiterated the carlicr
position that determinations made under the Cireular, such as to operate and
maintain cquipment with Government personnel, "are maticrs of Lxecutive pelicy

M . .1 1 . { 1y~ ] . ot o st [P "<~,«~”370
which are outside the scope of the bid protest decision-making proecss,

The distinetion between the position taken in Crown Laundry and that
taken in St. Joscph turns on the use of the procurement process in Crown Laundry,
In Crown Laundry the Alr Foree solicited bids with aeward continzent on the
cutcome of the cost comparison study.  The ratienale for the GAQ position wes

that the Government hinplicitly promised to faicly concider the bids, with reepeet

to other Bids gid with reenset to the Government's in-hec eott cotimate, Lo
r . o SIS AN H. P T - N . T4 e -~
of & "I=udty wbr mivTeadin: cont comparivan a5 the bo s Jop voned b ton of the

solicitetion 1n favor of Goveiinaent operation wes viewed ox Yderinianiul o G

o2
L
{procurciierit) sysicnnt

In St. Joseph there was no cost comparison.  The of Lngincces
P ¢

solicited bids for ¢ typical supply contract. There was no epparent consideration of
in-house production; however, it might be assumed Government produection would
not have been feasible.  Likewise, there was no solicitation of bids for the
neeessary operation and maintenance of the purchased equipment.  The agencey
stated that it would rely on the exelusion of governmental functions as the basis
for in-house performance without a cost comparison. In esscnee, that was the
determination which St Joseph was protesting, and the GAO flatly rofused teo
consider such mutters when not conneeted with thie procurcement proc c:;s.373
Another bid protest deeision jssucd in November, 1879, conxidérod the

questions of what procedures were required for ¢ost comparisons made by agencies

within the Department of Defense, and the burden of proof for demonstrating




complinnee op poneomplitnee with those proccdares, The protoest was filed Ly
[ t i : R

Amex S:\'«'U‘II'A\‘, Ine. (.‘\H!(,‘I\’).J(AI Like the carlier prrotests itinvelved oo Coeinion L:‘,’

the Government agency to porformn a commereinl or industrial activity with

Government personnel. The firm-bid sclicitation zdvised that the deeision lo

award a contract would be deterimined by the resuits of o cost compurizen study {o

375

be muade.
The study was conducted wecording to guidelines ertablished Ly the 1867

version of the Circular and in effecet prior to June 50, 1876, as requircd Ly section

B P : . . — K
814 of th2 Departinent of Defense Appropristion Authorization Aet, 1975 (4ct), 0

‘

—

The Act requived that sny cost comparizon corducied rior to Sadembor 20, 1070,
] » i L ' H N

be rrede iy ceeard om0l ha 1000 soooedren, I 1o o ennt Ty
conduclod dor Lo St BG, WU Lnt e ottt wos Lo oo EUNERY

Qo il }, 1-'4'\‘, ol U end of (e dr-ead _\\ cLoeeyvoreno b ke et

The protostorn arpuad Uil e precscures of the Clreninys Cead

i

izon Handbook should apply.  The wrguiient made by Amex wios Uil it wos
prejudiced beenuse the use of the pre-1876 proecdores resulted in the eompniivon of
essentiolly dissimiior services. Withou! actually stating whethor the Air Peree wis
correet tiv applying the proccdures celled for by the Aet, the protest vus Jonied on
the basis of the protester's inobility to present information and ovidence to
substantiate its elaim that the cost comparizon was m‘l‘uncous.3 i

The decision clearly demonstrated that the protester has the burden to
demonstrate that the cost connarizon was "eitler foity or mileding” end g
the cgeney's actions were "detiimentel to the integrity of the procurciaent
system.™  While iU was not elearly stoted, the decision apparently sppiied the

Ny

"reasonnbie basis" stondard of review in upholding the propricty of the uenc

378

il

aetions.
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The exaet extent te which GAO would go to review contrueting-out
decisions was not disclosed until February, 1980. Two scparate locals of the
American Federation of Government Emplovees (AIGL) protested an Alr Foree
decision to contract for ccrtain laboratory functions at dMeClellan and Rebins Air
Force Bases.379 The threshold question addressed by the Comptroller Gencrel's
decision was whether the protest by these union locals wes within the scope of the
exception drawn by Crown Leundry.

In dismissing the protest without considering its merits the Comptrelier

na80

General was formulating both a rule of "standing” and of "justiciability. The

decision indicates that the exception. to the longstanding refusal to consider
protests ceneerning the nropricty of sn agenev's mclie-or-huy Cecisinn ves &
narrove onc. It wee intonlod Lo protost porticn th © hod subr it biar Trom the
arbitrary rejoction of their bide.  Tor thot reasc, the exeopdon providing for

LAY
. . ., . e onl
revicew ¢ocs noet oextond 1o nondidaers.

Since the uniens were not bidders, the
exception reeopgnized in Crown Laundry did not epply.

The effect of the AI'GE opinion is to foreclose the GAQ bid protest route
to all "affected parties” under the appeals process except “contractors and
potential contractors". However, it does not stand for the proposition that unions
necessarily arc not "interested parties” under the bid protest procedures of the
GAO. It simply means that thc GAO will not consider bid protests concerning the
propriety of «n agency's decision to ecither perform work in-house with Government
personnel or contract for performeance of the work, except those protests {iled by
an actual bidder all¢iring that the ageney had conducted a cost comparisen which
did not conforin to the terms of the solicitation inducing the submission of bids.

Such reviews ere deemed neecessary to preserve the integrity of the procurcement
. o ~

) <2
systen.




Judieial Review

The final avceiue for review of administritive determinations which are
part of an ageney's make-or-buy decision is court action. Prior to 1970 the federal
courts held that unsuccessful bidders had no standing to protest a Government

382

contract award in court. The 1970 decision by the Court of Appeels for the

District of Coluinbia in Seanwe)l Laboratories. Ine. v. Shaflfer, 424 F.2d 858 (D.C.

Cir. 1970) held that an unsuccess{ul bidder could have the propriety of the rejection
of his bid considered by the courts.28% Under the Scanwell docirine District Courts
have granted temporary and permanent injunctions against awerd of comracts,385
held that determinations made as part of an awerd were erroncous as a matter of

386 . .
lav, end dirceted awnrd to & firm olher then the one propesced by the

Rkl
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contractins rooney,
Relationzhin Doetween GAO and the Courts

The overiepping c‘>1' the adminisirative precess for relicf from GAQ and the
judicial remedics under Scanwell have created some problems and uncertaintly for
complaining partics. As between GAO and the courts, GAO will not consider a
protest where the same issues are before a court of competent jurisdiction, unless
the court has issued a temporeary restraining order or preliminary injunction to stay
procurement action pending decision by the Comptroller General, or the court
otherwise indicates its intercst in obtaining the Comptroller General's views on the
protested mattor.388

On the ether hand, if the Comptroller General has already deciced the case
and the contracting agency action is consistent with that dAocision, federal courts
are likely to refuse to issue injunctive relief unless the protesier can demonstrate

. " . - 389
that the Comptroller Gencral's deeision was arbitrary or capx‘mous."s‘ Overall,

the federal courts have demonstrated a great reluctance 1o grant any permancent
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relief unless the procurement is shown to be without rationsl basis, or in viclition

390

of statutory boundaries.™ It has been said that the protester must show a

391

"flagrent disregard for the regularity of contracting proccdures” instead of

. . . 392
"sloppy if not irregular" procurement practices.

Justiciability
In the arca of procurement decisions under the policy and guidelines of
OMB Circular No. A-76 and its predeeessors, there is little history of judicial

)393

involvemeaent under the Administrative Procedure Act (APA as applied in the

Scamwell deeision.  The APA provides judicial review to any person adversely

affceted by Government ageney action. One creeption to this preovision prohibits

QG
L84

revicw if "aconey colion §s committad to egeney disercelion by law,
This cexeplion preeludin: review was aennlicd 1o o protost of an aconey
! O L w R

decision to contruct work at the milituey occan (erminal in Bayoane, New

-

39
dersey. °

The job of procossing cargo had beon performed by contracior
personncl in conjunction with Government Civil Service personnel.  Following a
cost comparsion study under the 1967 revision of the Circular it was determined
that performuance by contractor personnel would result in a substantial cost
savings. The decision to convert the entire operation to contract was protested by
the affeeted Govermnent employees and their union,

In affirming the action of the United States District Court disinissing the
class action suit for lack of subjeet matter jurisdietion, the Court of Appeals for
the Third Circuit held that the Administrative Proccdure Act did not efford the
plaintiffs a judicial forumn to contest studies and cvaluations that formed the basis

396

for the ageney's deeision, The rationale for the holding was that the agency's

decision was "committed to ageney diserction by law™ within the meaning of the

APA and thus was not subjeet {o judicial r(.-vicw.397




The opinion indicated that the existence of Lrosd diseretionary power in an
ageney suagests that the challenged decision was the product of politieal, military,
cconomic or managerial choices that were not susceptible to judicial review. 1t
also noted that courts have been particularly inclined to regard as unrcviewable
those aspeets of ageney decision that involve a considerable degree of expertise or
expericnee, or that are based on cconoinie projections and cost ﬂn’dlySCS.398

Considering the provisions of § U.S.C. §305 and Circular No. A-76 the
court concluded that it was never intended that the plaintiffs be given a judicial
forum to challenge the studies and cvaluations forming the basis for the agency's
decision. It found that the managerial deeision and the studies leading to it
involved "questions of judoment requiring close annlysis end nice choices™ The
statutory and regalalory provisions 214 not provide any rules or spocifications that
would pormit a court to adjudicate disagreements with the fermulas, factors and

c R 349
cost projoctions used by the agency.

i
The statutory scheme examined in the opinion was the grant of legislative
authority to executive ageneies to prescribe regulations to cover "matters per-
taining to the cmploymnent, direction, and gencral administration of per-
sonnel . . .." The respeetive agencies are charged with responsibility of reviewing
activitics systematically to determine the degree of efficiency and cconomy in the

opecration of those ucf,ivities.wo

This analysis of the statute is cqually pertinent
today, since there has been no significant change in these provisions.

Turning to the Circular, it noted the abscnce of a specific standard or
guideline for deeiding whether savings were sufficient to justify a continuation of
existing Government cominercigl or industrial activities. The Army regulation

included factors that were required to be considered in the decision-making process

and specificd cost elements, but the Court found the regulation spoke only in

e i e e -




general terms and also contained "no precise standard" against which {o measure
the various options.401

‘The Court placed great significance on the policy statement favoring
private enterprise and making in-house operation the exception. It also considered
the fact that the Army was implicitly permitted to consider "non-quantifiable and
non~cost-related factors in deeiding against continued in-house performance.” For
those reasons it held that neither the Circular nor the Army regulation provided
sufficiently precise "rules or specifications that would permit a court to adjudicate
plaintiffs' disagreements with the formulas, factors, and cost projections relied
upon by the Army." The Court concluded that "... the type of decision made by
the Army here is necesserily a matter of judgment end menagerisl diseretion, and
is by end large an inappropriate subjcet for judiaial review." Thercfore, it refused
to review the accuracy of the cost-gnalysis studicz made by the Army in this
case.wz

The Third Circuit decision in Local 2855, AFGE, considered the provisions
of the Circular as they existed in 1975, the time of the cost study and solicitation.
The 1879 revision affected many of the provisions upon which the court relied to
demonstrate that the fundamental decisions under the Circular were comimitted to
agency discretion. For example, the court had emphasized that the Circular did
not contain any specific standards for deciding whether savings were sufficient to
justify continuing an in-house Government acti\'ity.403 The current Circular and
Cost Comparison Hendbook provide more detailed guidance on procedures to be
used in making cost comparison studies. As yet there t.ms not becen a judicial
decision considering the effect of these ehenges; however, a critical analysis of the
more significant changes would scem to indicate that the court would come to the

same conelusion that Government tnake-or-buy decisions under OMR Circular No,

A-76 are non-reviewable.
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The 1979 revision essentially begins with a statement that judicial review is

not intended as an appropriate method of relief. It provides:

This Circular provides administrative direction to heads of egency
and doecs not establish, and shall not be construed to create, any
substantive or procedural basis for any percon to challenge any
ageney action or inaction on the basis that such action was not in
accordance with this Circular, excnqhas speeificully set forthin (the
procedure for intra-ageney appeals). =

Notwithstanding this language, the Circular provides that no exccutive

agency will engage in or contract for commercial or industrial activities except in

. . . . . 0
accordance with thie provision of the Cirecular, or as otherwise provided by law.4’5

A deeision for in-house performance based on cecnomy rmust be supported by ¢

coiaprative cost caslyxic repared in accordince with the Cipeviar and the

{

35S

Cetiilud Cost Ceomprrisen Hanihook, 6 In this regavd, 1L provides Gt wn exiating
in-house aetivity will not be converted to centireet performance on the basis of
ceonomy unless it will result in savings of at Jeast 10% of the cstimated
Government personnel costs for the period of the comparative anulysis.407
Likewise, a "new start" will not be approved on the basis of cconomy unless it will
result in savings of at least 10% of Government personnel costs, plus 25% of the
cost of ownership of equipment and facilities, for the period of the comparative

anulysis.w8

The Circular also specifies cost factors to be used to calculate the
cost of Governmient operation on the one hand, and a factor to be added to the cost
of contracting to cover the Government's cost of administering the proposed
contract.409

The Circular continues something of a bias against in-house performance,
which was considered so significant Ly the Court.  Activities which are not

classificd as "governmental funetions” must meet one of three possible exceptions

in order to be justified for in-house pcrfox‘mance.“(] The third of these exceptions
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requires the evaluation of relative costs of each method of performance as outlined
above. However, explicit or implicit permission to consider non-cost-related
factors in deciding agseinst continued in-house performance has been eliminated.
The Circular specifically provides that unless continuation of in-house performance
is justified as the only available source or as necessary to the national defense, a
"eost comparison must be conducted to determine the relative cost of Government
and private perfor‘mance.”'“1 The only exception to this rule is that contracts
with an estimated annual operating cost of less than $100,000 "ordinarily" should be
contracted without the delay and expense of a cost comparison study.412

The generel rule is not the same for new activities. If the activity is not
currently bein: performed by Government personnel; it mav be contracted without
a cost comparison when in-house performance to mect a new requircment is not
feasible, or when contrect porforrmance would be under an cuthorized set-czide
progr‘am.‘;lg Similarly, & formelized cost study is not required for revicws of
existing contraets if the agency head or his designee determines that it is not
"likely" that in~house performance would be sufficiently less costly.l&14

On the basis of these changes, it would secem the Circular does not provide
"rules or specifications that would permit a court to adjudicate plaintiff's disagrec-
ments with the formula, factors, and cost projections" to be relied upon by
executive agency. Agencies no longer have the extent of diserction permitted
under the Circular's predecessor directives; however, the responsibility for imple-
mentation by the ageney leaves sufficient discretion in the agency to preclude
judicial review,

It cannot be said that the determinetion whether to contract for products

or services or to provide them through in-house performaiice is not cssentialiy a

"question of judgment". It is clear that neither Congress nor the Executive branch
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intended that "affceted parties” be given a judicivl forum to challenge the studies
and cv:ﬂuntions contemplated by the Cix‘cnxlm'.“‘r’ It remains a basic managerial
tool bascd on a statement of Exccutive branch policy.

Standing

Beeause of the basie uncertainty surrounding future interpretations of the
Cireular and implementing directives as it pertains to the matier of reviewability,
it also is necessary to address the issue of standing to contest agencey decisions.
The court cases which have considered reviewability of contracting-out decisions
have ‘invelved only suits brought by affceted employces and their unions. 416
Requests for deelaratory judgment or injunction also might involve disappointed
bidders, either contesting sward to another biddar or a decision to perform a
coinmer2ial or irdustrial setivity in-bouse with Govermnent pcrsoznzcl.“ ‘

In order 1o demonstrate the requicite stunding to ebluin review of these
decisions, plaintiffs must alicge and be able to prove that the challenged action hiss
caused them injury in fact, cconomic or otherwise. Sceondly, they must be ;fxblc to
show that the interest they seek to proteet is arguably within the zone of interests
to be proteeted or regulated by the statute or constitutional guarantee in

418

~uestion. The landinark deeision in Scanwell Laboratories, Ine. v. Sha(fer,

supra, clearly established that an unsuccessful bidder had standing to have the
propriely of the rejection of his bid congidered by the courts under the Administra-
tive Procedure Act. On the issuc of standing, that case provides authority for
unsucecessful bidders to question a deeision to perform a commereial or industrial
C el e N 419
activity in-house with Government personnel.
The issue of whether a Government emiployce who might lose his job if the

work is contracted-out has the standing to contest that decision is not as clearly

scitled. Only two reported United States District Court cases have squarely
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addressed the question, and they have reached opposite conclusions. However, in
light of the speeialized faet situations these eases are not inconsistent in logic or
result,

In Lodge 1858, American Federal of Government mployees v. Paine, 141

U.S. App. D.C. 152, 436 F.2d 882 (1970), the Court of Appeals for the District of
Columbia found that plaintiff Government cmployees had standing to seek judieial
review of a decision to contract for certain support services at the Marshall Space
Flight Center in Huntsville, Alabama. It should be noted that the complaint
alleged that the contracts were illegel in that they replaced Civil Service
employces with contractor cinployees in positions assigned by law to federal civil
scrvants only, It did not invelve allezations that the roquirements for conduacihivg

o3
[e) S
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cost comnpurizons or other provisions of Cireulur No. A=76 voore vielated,

4

On the dvsue of stunding to Liing the action, the suit focused on the scoand
w o 3
prong of the dual test for standing. The question was whether spoecifie stulntes

creating the National /eronautical and Space Administration (NASA) and exeepting

certain jobs within the agency from Civil Service laws brought the plaintiff

8%
—t

4
I

employces "arguably within the zone of interest to be protected or regulated.”
With rclatively little discussions of the matter the Court concluded that the
statutes bestowed standing upon the individual appellants, and their union as their
representative, to contest the legality of NASA's implementation of its work forece

through service support contmcts.422

In American Tederation of Government Employees, Local 858, v,
Callawny, 398 F.  Supp. 176 (1975), The United States District Court for the

Northern District of Alabama grunted a request by Civil Service empldyo ¢ qnd

their union for a preliminary injunction to prevent the Army from cffecting a

reduction in foree and to preclude award of private contracts which would cause a
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reduciion in force. After a hearing on the merils the Court denied a motion for

permanent injunction and dissolved the preliminary injunction. Among other things
the Court held that the plaintiffs lacked standing to challenge the reduction in
force or the decision to contract for the needed ser-vices.423

The decision of the Court applied the saume dual-pronged test for standing.
The plaintifis were required to show both an "injury in fact, economic or
otherwise," and "that the interest they seek to protect is arguably within the zone
of interests to be protected or regulated...." The Court concluded that the

plaintiffs satisfied neither of these tests, 424

The Court's deeision "with regard to the first test resulted from its
conelusion that the employees failed to sufficicntly demonstrate the eepability of
the cless of Government employees to perform the work covered by the contracis,
It also found that the f{uets presented did not show that absent the contiracts the
work would have been done in-house at that facility. These clements {ocused cn

causation. The opinion indicated that the plaintif{s failed to draw the line of

. . L . . 425
causation between their alleged injur: in fact and the &g icy's actions. °

This aspeet of the dccision raises questions whether any plaintif{ could
satisfy the requirecment to show that the work would be done by one particular
method "but for" the agency deeision. The Circular specifically provides that any
one of three methods have been successful in the past. These are us. ~f military

426

personnel, civilian employecs of the agency and contrector personnel. In

addition, thc Circular provides certain circumstsnces under which the needed

products or services may be obtained from other federal agencies.ﬂ7 This

problem is particularly difficult to overcome for challenges by Government

employecs, for in those cases in which in-house operation would be authorized,
428

inter-agency provision of goods or services would also be allowed.




86

The decision of the Court on the zonc of interest element directly invelved
judicial interpretation of the 1987 version of Circulur No. A-76 and implementing
directives, The Court found that these regulations and directives eonsitituted
managerial and pclicy tools to zid in the procurement of supplies and services for
the federal government end military services., 1t held that they were not intended
to provide benefits to the plaintiffs. Rgther ithey were promulzated to promote the
efficient functionirg of the military estsblishment and the economy of the

service.429

Despite the chenges in the Circular when it was reissued in 1978, this
rationale would ceem to bz equally valid today. The Circular clearly states that it

¢
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OBSERVATIONS AND CONCLUSIONS

Office of Xenagement and Budget (OMB) Circular No. A-76 (1979) scts
forth relatively detailed standurds to guide procvring soeneies in deeiding whether
to provide goods and scrvices through in-house performmance by Govermment
cinployeces, or Lo obtain them from privute industry throush "eontracting out”. The
policy statement it containg buitds on three, co-oqual prinsiples or preeepts. These
are (1) relinnce on the private scetor to supply the Covernment's noacs; (2)
perforinancn of covernssntd furstions by Goverine sl oo oo 3 (B v of
cost comparivors to @ are Ut oil pon-goverssontal Tunetions wre porionr ol in
thie maest efficiont and cost-elioctive manner,

Relisnee on private, commarcial businesses to provide produets and sor-
vieces has been part of the Exceutive branch policy since the issuance of the first
Bureau of the Budget Bulletin in 1853, The original statement has remeined
virtually intact throughout the intervening years and {he subseoquent modifying
dircetives. Despite this fact, it cunnot be said that the policy in actusl pructice
has remained the saine.

The present Cireular evolved from the original policy of virtually complete
relinnee on private businesses, which do-cmphasized cost considerations.  The
change or shift in that policy came about thiough sadition and modification of
exceptions and redefinition of key terms. The end product is the total exclusion of
a category of “governmental functions™ from the application of the Circular's
provisions, and the increased emphasis on cost comparison studies to cnsure

cconomic operation of commerceial and industrial activitjes,

87




Much of the motivation for this pettern of change came {rom external

sources. It also characteristically involved colluteral issues rather than disapree-
ment with the stated policy.  Congressional interest and conecrn over the
implementation of the program and its effect on Government emplovecs has been
the strongest, recent motivator. During the 1950's and 1960's the primary interest
of Congress scemed to be the protection eof smell business through inereased
elimination of Government competition. More recently feedback and input from
Congressional coramitices often has demonstrated diverse sentiments on the ccurce

of proposed chang

Perheps the increesing emphas’s on objective criteria, such a3 cost stucics,
1o deteririne how 1o neforpy noose & owerlt 0 o refloction o
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diamctrically op

and its empiovecs and Government en plovees amree thet the Government s
justified in providing Il necded products and serviecs in the most ceonomic and
efficicnt manner available. However, the mechanies of assigning and comparing
costs for the elternative methods of performance hes remainced a trovhlesome
problem.

To allevisie come of the tensions asvocizted with these reviews of
activities and the cost comparison studics the revised Circular "luid bure” certain
compromizes or biazes.  The review procedure for cxisting actvitics, whether
currently perforined in-house or by contrect, Tavors the strtus guo. Enticcly now
activities arc cssen ially pushed toward contract performance,  In thiy wey {ewer
personnel gdjustinents are oxpeeted,

In actual practice, the Circular has not boen tested by exporience.

Congressional concern about the potential impact on the exiremely lerge volume of

aetivities in the Department of Dcefense has resulted in restreints end a mora
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tion offorto, The covly revults of those ef fortn indivate the comprage.
the Circulur's application to existing petivitics wos Lo compromize ot ol Wit
only ¢ very few cost studies hove boenoeconsleted and finl oetion L,
indi
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approximoetely §5-40 , of the oxisting Coveomaent connnereicl or
activities subi-eted to review will result in conversion to contraet, Theere Love
been ne reversions from contract performanee Lo Govertanent operation,

The impact of those conversions will Loeore mers sroerent o os anocs

stidios ore eompleted. Any simnificnt incresce in eonversicons prennt!
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The alternative sources of review are the General Accounting Office and

the federal courts. While these avenues have been.opened to disappointed bidders,
the question of the appropriatencss of the agency's decision on the method of
performance has not been considered appropriate for review. Up to this point only
the question of compliance with cost comparison requirements for solicited bids
has been accepted for review by the GAO. The courts have not decided any cases
on the merits of the issue presented,

The conclusion that might be drawn from this discussion is that Govern-
ment -employees or their representatives will not be able to overcome the
reluctance of federal courts tb get involved in contracting decisions of executive
agencics. This is especially true for the militery departments when such decisions
are bound up with consideraticns of national defense.

Even under the revised Circular the agencics have some latitude in
deciding what method to use to supply products or services needced by the
Government. This discretion, in addition to providing a basis for exemption from
the provisions for judicial review under the APA, makes it extremely difficult for
Government employees to demonstrate a nexus between their termination and the
contracting decision.

Even though some courts may not take as restrictive an attitude toward
the causation element, the Circular itself provides the greatest stumbling block to
the standing of those employees to seek review., It is administrative and
managerial guidance for agency heads. So long as the courts view the contracting
decision as separate from the personnel actions which follow, affected employees
are not within its protected zone of interest. While they may possess a limited
property inferest in their jobs, Circular No. A-76 does not provide a right to retain

those jobs even if the contracting decision is based on a faully cost comparison.
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The final question if this coneclusion is corrcet is whether the Cireular is

enforecable at all. To the extent that the contested action involves dependence on

the procurement system, GAO will provide a forum for disappointed bidders. With
some reluctance, and possibly deference to 8 GAO decision. bidders may also scek
declaratory and injunctive relief from the federal courts. However, this method
has been singularly unsuccessful in the past for affected Government employces,
and unused by potential contractors.

What remains is virtually complete reliance on the integrity and good faith
of ageney officials charged with responsibility for implementing Circular No. A-76.
Through the accurate and honcst inventorying and periodic review process they
control the effectiveness of the programn and the outeome of the decision-making
process. Only the mcchanisin for appeals to an ind(tpcn;knt supcrior within the

agency and the high-level attention given the program by Congress and OFPP

provide the assurance that all parties will receive equitable freatment. R
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Cong., Ist Sess. (1979).

67See GAO Report, Development of a National Make-or-Buy Strategy,
supra note 32, at 95 (1978).

685ee BNA Fed. Cont. Rep. (News), No. 107, A-12, 13, Mar. 7, 1966.

69Memorandum from the President to Heads of Departments and Agencies,
Weekly Compilation of Presidential Documents, Vol. 2, Part 1, at 316 (Mar. 7, 1966).

70808 Circular No. A-76, 4 2 (1966). ]

4, at ¥, o |




"2R0B Bulletin No. 60-2, 3¢ (1959).
“3BOB Circular No. A-T6, § 5a (1966).
7414, at 154

751d at Y5e, Bulletin No. 60-2 weighted cost considerations heavily in
favor of contracting, while the "higher cost" standard to justify in-house per-
formance under Circular No. A-76 was based on "a comparative cost analysis which
will disclose as accurately as possible the difference between the costs...under
each alternative." [BOB Circular No. A-76, Y6 (1966)] .

"6B0B Circular No. A-76, ¥ 7b(3) and ¥ 7c(3) (1966).

""BNA Fed. Cont. Rep. (News), No. 107, A-12, 13, Mar. 7, 1966; Fed. Pubs.,
Ine., The Govt Contractor, vol 8, 4124, Mar. 14, 1966.

78GAO Report, Development. of a National Make-or-Buy Strategy, supra
note 32, at 23-38 (1978). :

"®0MB Circular No. A-76, 1 6b, 44 Fed. Reg. 20558 (1979).
8014, at 44 Fed. Reg. 20556 (1379),

81The process for administralive reviews of agency determinations applies
to those decisions "meke under this Circular.,” {OMB Circular No. A-76, §1la, 44
Fed. Reg. 20561 (1379)]. However, by its terms the provisions of the Circular do
not apply to governmental functions. [Id. at ¥ 6b, 44 Fed. Reg. 20558].

82Inven’cories and schedules for review of commercial and industrial
activities are available for public serutiny, but governmental functions are not
subject to these requirements and are not necessarily identified in other public
documents as such. [Telephone interview with Mr, Ken Gerken, Office of Federal
Procurement Policy, April, 1980] .

830MB Circular No. A-76, 45f, 44 Fed. Reg. 20358 (1979).

8414, at ¢ 510).

855ce BOB Bulletin No. 55-4, 94b (1955); BOB Bulletin No. 57-7, 3a
(1957); BOB Bulletin No. 60-2, footnote 1 (1959).

86As a practical matter, the exclusion of "core capabilities" is limited to
research, development and testing activities which, though covered by the pro-
visions of the Circular as written, are subject to an indefinite moratorium on
application. [See Transmittal Memorandum No. 4, supra note 2, 44 Fed. Reg.
20557 (1979); Department of Defense Authorization Act, 1980, Pub. L. No. 96-107,
Title VIII, §802, 93 Stat. 81l (1979)]. While the deferral of application of the
Circular to R&D activities of executive agencies was set at one year by the
Circular, OFPP has informally extended the deferral for agencies outside of DOD
pending further study. [See text accompanying notes 162-165 infra] .
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870MB Circular No. A-76, 1 5£(3), 44 Fed. Reg. 20558 (1979).

88See note 82 supra. The premise upon which the "loophole" rests is that
implementation of the Circular is the responsibility of the agency officials likely to
be affected directly or indirectly by the ultimate decision whether to contract
work rather than continue performance in-house, Experience has clearly demon-
strated that such decisions are often accompanied by emotional responses from
workers and unions, and this is recognized by the Circular. The point of the
discussions is not that agency officials will actively seek such loopholes to thwart
the policy of the Circular, but that the only element of complete discretion left to
these officials is in the identification of "governmental functions."

89Testimony during Congressional hearings held prior to issuance of A-76
in its final form made it apparent that the aim of the Circular was to create trade-
offs between the two elternatives, The cost differentials stated in the Circular
were to have the effect of preserving the status quo. However, for "new starts"
the bias would admittedly favor contracting with a private enterprise. Sece
Hearings on Military Posture and H.R. 10929. supra note 38, at 1887, 1890,

goHearings on H.R. 4717, supra note 66, at 117.
91!9.
92

Sece discussion of these distinctions made by Rep. H. Harris during
testimony of Mr. Bowman Cutter, Id. at 117-119.

¥30MB Circular No. A-76, 18, 44 Fed. Reg. 20559 (1579).
%414. at 1 8a. ,
95

1d. at ¥ 8a(l1)(b).
98508 Bulletin No. 60-2, § 3e(l) 1959).
BOB Circular No. A-76, ¢ 5a (1966).

970MB Circular No. A-76, 4 8&(2), 44 Fed. Reg. 20559 (1979).

984, at 18a(3).

9919. at ¢ 8a(3)d).

IOOId.

1015MB Circular No. A-76, Y 8b, 44 Fed. Reg. 20559 (1979).

10214, at 1 8b(2).

103y

104500 OMB Circular No. A-76, §5f, 44 Fed. Reg. 20558 (1979) (definition

of "Governmental function.")
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ms.The exclusion for the "In-house core capabilities as governmental
functions is limited to the area of research, development and testing "nceded for
technical analysis and evaluation or technology. base management and main-
tenance." However, it applies to both civilian and military agencies. On the other
hand, the exception for national defense is limited to technical competence and
resources "necessary to meet military contingencies,"

106See GAO Report, Development of a National Make-or-Buy Strategy,
supra note 32, at 60-63 (1978); and "Report of the Commission on Government
Procurement,” vol. 1, ch. 6 (U.S. Government Printing Office, Wash., D.C., Dec. 1
1872).

1075 MB Circular No. A-76, 49b, 44 Fed. Reg. 20560 (1379).

10814, at §9a(3), 44 Fed. Reg. 20559.

10914, at y9a(2), 44 Fed. Reg. 20559. ;

104, at 194, 19e.

11

lsec BOB Circular No. A-76, § 5d (1979).

112608 Cireular No. A~76, ¥ 7b, 44 Fed. Reg. 20559 (1979).

11314, at 4 7bQ).

U6, at 47002,

11544, at Y 7e.

11814, at §75(2), 4 7e.

117See Hearings on Military Posture and H.R. 10929, supra note 38, at
1878-1880, 2006, 2106, 2151; GAO Report, Development of a National Make-or-
Buy Strategy, supra note 32, at 23.

125MB Circular No. A~76, { 6a provides as follows:

No executive agency will engage in or contract for
commereial or industrial activities except in accordance
with the provisions of this Circular... [46a, 44 Fed.
Reg. 20558].

llg_lg. at { Sa.

IZOQ. at { Se,

121608 Cireuler No. A-76, Attachment A, 44 Fed. Reg. 2056162 (1979).

122808 Bulletin No. 55-4, 4 4b (1955).

123

Id.
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1244,

125508 Bulletin No. 57-7, 4 3a (1957).

126p0RB Bulletin No. 60-2, ¢ 3e(2) (1959).

127508 Bulletin No. 60-2, ¥ 3 (1959).

12850¢ BOB Circular No. A-76, Y 5¢ (1966).

1291d.

130See text accompanying note 119 supra.

1315ee OMB Cireular No. A-76, 18a, 44 Fed. Reg. 20559 (1979).

1325ee text accompanying notes 179~180, and 184-189 infre.

13380B Bulletin No. 55-4, § 4c (1955).

1345,

135
1(1859).
13

BOB Bulletin No. 57-7, §3b (1957); and BOB Bulletin No. 60-2, foctnole

SBOB Bulletin No. 57-7, § 3b (1957).

13780B Circular No. A-76, § 3d (1966).

138508 Cireular No. A-76, 4 3d (1967).

139\\"hile products or services for the use of executive agencies were
outside the "scope" of the Circular, the 1966 and 1967 versions specifically stated
that the agencies "should apply the provisions of this Circular with respect to any
commercial or industrial produects or services which it uses." [%3d]. The
apparent intent was to apply the policy in the decision-making process, but to
exclude those activities from the inventory and review requirements. This is the
same approach adopted by the 1979 version of the Circular for governmental
functions. See note 80 supra and text accompanying.

1406 B Circular No. A-76, 4 4a, 44 Fed. Reg. 20558 (1979).

1418ee text accompanying note 112 supra.

142OMB Circular No. A-76, 46(5), 44 Fed. Reg. 20558 (1979).

143,

1445 MB Circular No. A-120, 45 Fed. Reg. 30197 (1980).

14514, at 13, 45 Fed. Reg. 30198,




1485 MB Circular No. A-109, (April 6, 1976).

1470MB Cireular No. A-76, 16(4), 44 Fed. Reg. 20558 (1979).

1488pecific reference to ADP is found in provisions of the Circular dealing
with use of products and services from other agencies. OMB Circular No. A-76,
{78, 44 Fed. Reg. 20558 (1979).

148,
150 rransmittal Memorandum No. 4, supra note 2, 44 Fed. Reg. 20557.
1514
152,
153,

"Acquiring of Commercial or Industrial Products and Services Neecad
by the Government: Application to Research and Development Activities," 45 Fed.
Reg. 1952 (1980).

15414, at 45 Fed. Reg. 1953.

155,

186yg,

157E.

1584

15914, at 45 Fed. Reg. 1954.

160Department of Defense, Dissenting View, (Jan. 4, 1980), reprinted in
BNA Fed. Cont. Rep., No. 814, D-2, 4, Jan.14, 1980.

161y R. Rep. No. 1118, 95th Cong. 2d Sess., at 65 (1978),

162pyp, L. No. 96-107, §802, 93 Stat. 811 (1979), reprinted at 1 U.S. Cong.
News '79.

163y,

1645, psection (c) of §802 provides as follows:

(¢) No law enacted after the date of the enactment of
this Aect shall be held, considered, or construed as
emending, superseding, or otherwise modifying any pro-
vision of this section unless such law does so by
specifically and explicitly amending, repealing, or super-
seding this section. []d. at 93 Stat. 811].
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165'I‘elephone interview with Mr. Ken Gerken, Office of Federal Procure-
ment Policy, April, 1980.

1685018 Cireular No. A-76, 4 5a, 44 Fed. Reg. 20558 (1979).

167506 BOB Bulletin No. 55-4, 1 4d (1955).

16815 Bulletin No. 57-7, 1 5¢ (1957).

169508 Bulletin No. 60-2, § 44 (1959).

1185 0mB Cireular No. A-76, 4 6c, 44 Fed. Reg. 20558 (1879).

1716Fpp stint anticipates issuing supplemental guidance on treatment of
GOCO activitics; however, this project is not expected to be completed in the near
future. [Interview with Mr. Ken Gerken, Office of Federal Procurement Policy,
April, 1980] .

1720MB Circular No. A-76, 110b, 44 Fed. Reg. 20580 (1979).

17315, 6t 410c, 44 Fed. Reg. 20560-61.

17500 text accompanying note 117 supra.

1(544 Fed. Reo. 20557 (1579) (Supplementary Information accompanying
OMB Circular No. A-76).

1764,

17T0MB Circular No. A-76, 4108, 44 Fed, Reg. 20560 (1979).

178@_. at Y10a(3). The DAR Council has taken the position that policies
issued by OFPP are not binding on the military departments unless implemented by
the Council. [See Army Acquisition Letter 80-14 (May 30, 1980), CCH Govt. Cont.
Rep. 4179,299.55]). -

1790MB Circular No. A-76, 410b(1), 44 Fed. Reg. 20560 (1979).

18054, at §100(2).

1815

182-@‘

183¢,Mp Circular No. A~76, 110b, 44 Fed. Reg. 20560 (1979).
18414, at ¥ 10c.
18514, at 10¢(1).

186See text accompanying note 80 supra.
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1870MB Circular No. A-76, ¥ 8a, 44 Fed. Reg. 20559 (1979).

» 18814, at 9 8b.

[ 189

Id. at ¥10c(l), 44 Fed. Reg. 20560.

19014, at §10c(2), 44 Fed. Reg. 20561
- 19149,

19214, at 110¢(5), 44 Fed. Reg. 20561.
1930 MB Circular No. A-76, 49 provides:

A decision for in-house performance based on economy
must be supported by a comparative cost analysis...
[44 Fed. Reg. 20559]

1945 MB Circular No. A-76, 28¢, 44 Fed. Reg. 20559 (1979).

1955ee OMB Circuler No. A-76, 494, ¢, 44 Fed. Reg. 20560 (1070); See text
accompanying notes 230-236 infra.

19650p Bulletin No. 55-4, 46 (1955).
197 .
See notcs 47 and 48 supra.
198See H.R. Rep. No. 1197, supra note 10, at 4-35.

1995¢e H.R. Rep. No. 688, 86th Cong., Ist Sess. (1959) [CIS US SERIAL SET
No. 12161, fiche 13]. :

200See S. Rep. No. 1948, supra note 53, at 5.

201H.R. Rep. No. 688, supra note 198.

2025ee 1.R. Rep. No. 1985, supra note 10 at 15-16. ¢

203508 Butletin No. 57-7, Y1 (1957).

204@. at §4.

2051(3.

206p0p Bullctin No. 60-2, ¥3 (1959).
20714, at 9 3B.
208Exzalmples of costs to be considered were listed as follows:

.. .pay and other allowances for personal services and
leave; contributions for retirement and disability;

|
é
E
4
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supplics, materials; transportation; warehousing; utilities;
maintenance; repairs, and similar factors. Appraisal of
elements not usually chargeable to current appropriations,
such as depreciation, interest on the Government's invest-
ment, the ccst of self-insurance (even though it is
unfunded), and exemption from Federal, State, and local
taxes must also be made to the extent necessary to put
the costs on a comparable basis. 1d. at {3B.

20950B Bulletin No. 60~-2, 4 3B {1959).

210@. The Bulletin specifically provided that there was a presumption in
favor of contracting and a strict comparison of costs alone would not overcome
that presumption.

211Suc:h practices were not only allowed, but encouraged under Bulletin
No. 60-2. See H.R. Rep. No. 129, supra note 60, at xi.

212The provisions and policies of the bulletins were written in terms of -
prohibitions against Government operation, except under limited eircumstences,
[Sce BOD Bullztin No. 60-2, §2 (195¢)}. There was no limitation placed on the
discretion to contruct, even in the face of potenticlly hirher costs. Bulletin No.
60-2 expressly recognized management reasens to contrgct for needed products or
services "regardicss of cost facters...." [BOB Bulletin No. 60-2, § 3B (1¢59)].

Zl3GAO Ruport, Excessive Costs Incurred in Using Contractor-Furnished
Personnel . . ., supra note 62. '

21‘J‘See test accompanying notes 61-65 supra.

2158taff Memo 90-1-8, Senate Government Operations Committee, March
1, 1967.

216See Presidential Memo, supra note 69.

217508 Circular No. A-76, 16 (1966).

218

220'I‘ransmittal Memorandum No. 1, supra note 2 (first unnumbered para-

graph).
221808 Circular No. A-76, 46 (third unnumbered paragraph) (1967).

22280e text acecompanying notes 30 and 31 supra.

2230MB Circular No. A-76, 14, 44 Fed. Reg. 20558 (1979).
224

Supplementary Information, 44 Fed. Reg. 20556 (1979), (Summary).
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25Cost Comparison Handbook, Supplement No. 1 to OMB Circular No.
A-76 (1979).

226See GAO Report, Development of a National Make-or-Buy Strategy,
supra note 32, at 149. However, GAO favored a flexible threshold for inereases in
capital investment or annual cost of production. ld.

2270MB Circular No. A-76, 9 9a(5), 44 Fed. Reg. 20560 (1979).

2284,

229Undex‘ federal procurement statutes and regulations, executive
agencies' procurement actions must generally satis{y one or more specific criteria
to authorize use of negotiated procurements. [10 U.S.C. §2304 (1976); 41 U.S.C.
§252 (1976)1.

At no time may an agency use auction techniques. [DAR §3-805.3{(c); FPR
~ 1-3.805-1(b)] .

2305MB Cireular No. A-176, 110c(1) provides that activities currently being
performed in-house, which do not satisfy a non-cost exception, must be subjeeted
to a cost comparison. [ $10c¢(l), 44 Fed. Reg. 20560].

2315418 Cireular No. A-T6, §10c(2), 44 Fed. Reg. 20560 (1979).

23214, at § 10¢(2).

23314, at §10c(5).

23414, at 110c(2).

23501\1B Circular No. A-76, 45d, defines a "new start" as a newly-
established Government commercial or industrial activity, including a transfer of
work from contract to in-house performance. Also included is any expansicn which
would increase cepital investiment or annual operating cost by 100% or more.
Under this definition a newly established contract activity is not a "new start." Id.,
44 Fed. Reg. 20558, .

2385MB Circular No. A-76, Y10d, 44 Fed. Reg. 20561 (1979).

23714, at 1104 (4).

238'I‘his hypothesis has been borne out by experience, Under the bulletins
it was always possible to contract, in preference to in-house performance, without
a cost study. [See text accompanying note 212 supral. Even at present there are
allegations that executive agencies contract for services to avoid personnel
ceilings. This is the subject of pending legislation in the House of Representatives.
(See Hearings on H.R. 4717, supra note 66).

23951B Circular No. A-76, ¥ 4c, 44 Fed. Reg. 20558 (1979).

240g00 OMB Circular No. A-76, %5 7b(l), 7e, 8a(l), 9a(5), 10¢c(1), 104(4), and
10e(2) supra.
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241See note 212 supra.

242See notes 62 and 63 supra.

243p0B Circular No. A-76, 46 (1966)
244p03 Circular No. A-76, 96 (third unnumbered paragraph) (1967).
2450MB Circular No. A-76, 19 provides:

A decision for in-house performance based on economy
must be supported by a comparative cost analysis...
[44 Fed. Reg. 20559]

Also see OMB Circular No. A-76, 410c(1), 44 Fed. Reg. 20561 (1979).

 248g¢¢ OMB Circular No. A-76, 4 10e(3), 44 Fed. Reg. 20561 (1979).

24714, at 4104(4).

248@. at 410c(Q1).

24914, at 49201, 44 Fed. Reg. 20559.

250¢ost Comparison Handbook, ch. I, pt. C (1979).

25114,

252y,

253Comp. Gen. Dec. B-183040, 75-1 CPD { 239 (1375).

2540MB Circular No. A-76, 1 6(2), 44 Fed. Reg. 20558 (1979).

255In determining whether the relationship created by a Government
contract is that of employer and employee the Comptroller General and the Civil
Service Commission consider "whether the terms of the contract permit or require
detailed Government supervision over the contractor's employees," {51 Comp. Gen.
561, 562-563 (1872)]; or whether the contract would "permit the Government to
dictate that a particular emplovee be assigned to perform services." [Comp. Gen.
Dec. B-197099, 80-1 CPD 4 348 (1380)].

2565MB Circular No. A-76, 49a(2), 44 Fed. Reg. 20559 (1979).

25705t Comparison Handbook, ch. 111, pt. C(1)(d) (1979).

258y4., ch. 1, pt. D; OMB Cireular No. A-76, ¥9c(l), 44 Fed. Reg. 20560
(1979). :

For Air Force cost studies conducted in FY 1979 in accordance with pre-
1976 guidelines [ Pub. L. No. 95-485, §814] it was determined that the Government
realized a cost avoidance of $37 million on 59 activities reviewed. This was broken




down to $29 million in savings by contracting work previously performed in-house
and $8 million on 1 cost studies that remained in-house. The in-house savings
estimate was the result of adjusted (reduced) work forees following the guidelines
of the Circular suggesting that the agencies "assure that Government operations
are organized and staffed for the most efficient performance." [ Y9c(l), 44 Fed.
Reg. 20560]. ‘

2595ee H.R. Rep. No. 729, 96th Cong., Ist Sess. 14 (1879).

26080e GAO Report, Development of a National Make-or-Buy Strategy . ..
supra note 32, at 45.

261To the extent one class of workers is more productive, the man-hours of
labor required would be less. That factor may be as significant as the wage scale
in determining the outcome of a cost comparison. During the period for public
comment prior to issuance of the revised circeular both industry representatives and
federal employce union representatives raised the issue of worker productivity
claiming advantage through their respective methods of performance.

26200B Circular No. A-76, §10a(4), 44 Fed. Reg. 20560 (1979).

263, conversations and interviews with egency officials from DOD it wes
disclosed that essentiolly all cost comparisons being made and finnlized for FY &0
were resulting in conversions from in-house performance 1o contract. The sinjc
greatest factor lcading to this result was higher perscnnel eosts. This in turn was
traced to higher manning projections for in~house work and higher pay scaies for
the average Government employee versus the average scrvice employee hireable Ly
a prospective contractor. See also GAO Report, Development of a Naticnal Make-
or-Buy Strategy . . ., supra note 32, at 53-57.

264006t Comparison Handbook, ch. III, pt. C (1979).

26514, at CQ)(e).

26614, at C)(@).

26714, at COX{). '

2684, at CO)g).

2690MB Circular No. A-76, §9¢(2-4), 44 Fed. Reg. 20560 (1979).

270,

271See Hearings on Military Posture and H.R. 10929, supra note 38, at
1879, 1964-1965, 2133-2134, and 2138. Also see BNA Govt. Cont. Rep. (News), No.
686, A-30, June 20, 1977,

272B0B Circular No. A-76, ¥ 6b(1) (1966).

27380B Circular No. A-76, Y 6e(l) (1967).
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274See Hearings on Military Posture and H.R. 10929, supra note 38, at
1895, 1934.

27514, at 1934.
27614, at 1894.
277See text accompanying note 271 supra.

2784 earings on Military Posture and H.R. 10929, supra note 38, at 1934.
279, 4

28014, at 1891-1895.

12 15
28113 ot 1934-1935. [Cost = #4:44 (1 #8)°° A+ C)™" .0y
= a+1%

S = Average annual salary increase; C = Average annual inflation; I = |
Average interest rete for Civil Service Retirement trust fund].

28214. &t 1891-1892.

283See GAO Repoit, Development of & National Make-or-Buy
Strategy . . ., supra note 32, at 48.

284y

285
1891~-1892.
286

Hearings on Military Posture and H.R. 10929, supra note 38, at

Id. at 1891-1894.
2875 MB Circular No. A-76, §9a(3), 44 Fed. Reg. 20559 (1979).

288See GAO Report, Development of &a National Make-or-Buy
Strategy . . ., supra note 32, at 43. \

2894,

200,

291GMB Circular No. A-76, ¥9a(3), 44 Fed. Reg. 20559 (1979).

292Letter from Comptroller General of the United States to the Admin-
istrator of the Office of Federal Procurement Policy, B-158685, Jan. 25, 1978.

293Additionzﬂ supplements are still being contemplated; however, there is
no timetable for issuance. Currently work is being completed on materials for
R&D activitics and ADP. (Interview with Mr. Ken Gerken, Office of Federal
Procurement Policy, April, 1980).
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294_(,‘ost Comparison Hancbook, ch. 1, pt. B (1979).
295

1d.

296See GAO Report, Development of & National Make-or-Buy

Strategy .. ., supra note 32, at 23-30.

297GAO Report, How to Improve Procedures for Deciding Between Con-
tractor and In-House Military Base Support Services, LCD-76-347 (1977).

298The Air Force began using a firm-bid procedure for its make-or-buy
decisions in the early 1970s. The method was adopted Defense-wide in 1976.

PN AL o> SN WIS~ "

2990MB Circular No. A-76, 19b(l), 44 Fed. Reg. 20560 (1979).

300G A0 Report, How (o Improve Procedures for Deciding Between Con-
tractor and In-House Military Base Support Services, LCD-76-347 (1977).

301oMB Cireular No. A-76, §9b(1), 44 Fed. Reg. 20560 (1979).
302 ‘

Comp. Gen. Dee., B-186332, 76-2 CPD ¢ 302 (1976); Comp. Gen. Dec.,
B-183566, 76-1 CPD § 389 (1076).

LR

303See GAO Report, Development of a National Megke-or-Buy Strategy,
. supra note 32, at 51.
304

: See DAR 18-108.1 and DAR 18-108.2 for construction and architect-
f engineer contracts,

305pis view was expressed by an Air Force representative to the DAR
Council. It was based on a discussion of the DARC Memo dated May 15, 1980
implementing OMB Circular No. A-76 [See CCH Govt, Cont. Rep. 179,100] and
DAR Council Case 76-144, Firm Cost Concept for "Ceontracting Out". As he
explained, it is clear that more than one estimate may be prepared to serve the
different functions. One would be prepared for procurement/budgeting
requirements and would be available to the Contracting Officer for those purposes.
The CITA cost estimate, on the other hand, would be prepared separately by the
special task group established under the procedures of the Cost Comparison
Handbook to maintain its confidentiality and independence.

3065MB Circular No. A-76, §9a, 44 Fed. Reg. 20559 (1979).

307 Sce note 48 supra. Also see H.R. Rep. No. 1985, supra note 10, at 15~16;
Hearings on Progress Report on Discontinuance of Commercial-Type Operatxom by
the Federal Government Before the Subcomm. of the Senate Select Comm. on
Small Business, 85th Cong. st Sess., at 2 (1957).

308See note 55 supra. . i

3098ee Transmittal Memorandum No. 2, 14a, supra note 2.

310

5 U.S.C. §534] et seq. (1976).
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3geryice Contract Act of 1965, Pub. L. No. 89-286, 79 Stat. 1034 (1965).

_312Final Report of Study Group #1, Utilization of Resources, Commission
on Government Procurement, ch, VII, at 135-138 (1972).

3131_«:_1. at 138. This conclusion is based on the theory that a truly
competitive market will eliminate the inefficient producer. For the effect of this
principle in practice see note 258, supra on the results of Air Force cost studies for
FY 1979.

314Comp. Gen. Dee. B-198565, 80-1 CPD 4325 (1980); DAR §1-31l (1976
ed.).

3150MB Circular No. A-76, ¥ 9a(4), 44 Fed. Reg. 20559 (1979).

816 Comp. Gen. Dec. B-197752, 80-1 CPD § 407 (1980).

I‘Lg. at 3-4. The "best and final" offer indicated that RCA considered
Fort Gorcden &s a "eornerstone" for future business. RCA desired to capture a large
share of .- “nicntial by meaking "initial investments to gain a foothold."

31850e Lvte 89 suDr.

*+90MB Circular No. A-T6, %S¢, 44 Fed. Reg. 20560 (1979).

320For labor intensive service sactivities the cost of equipment &nd
facilities may be minimal; however, the standard cost factors based on personuel
costs (i.e., payroll) tend to cause the same result. [Sce notes 269-285 supre and

text accompanying] .

A study conducted by the Air Force in 1980 determined that contractors
submitting bids in cost comparison studies made in FY 1977 were not bidding low
with the intent to increase prices in subsequent vears to take advantage of the
biases built into the Circular to favor the status quo. [Memo for the Deputy
Assistant Secretary of Defense (Supply, Maintenance and Transportation) on
Review of CITA Converted to Contract in FY 1977, dated May 27, 1980] .

3210MB Circular No. A-76, 43, 44 Fed. Reg. 20558 (1979).

322Hearings on Military Posture and H.R. 10929, supra note 38, at
1879-1881; also see 44 Fed. Reg. 20556 (1979).

323Cost Comparison Handbook, ch. II, pt. D, 46 (1979).

32419.

325Inter'views with agency officials from DOD and USAF. This interpreta-
tion was affirmed by OFPP. See notes 165 and 263 supra.

3268ee Cost Comparison Handbook, ch. II, pt. D, ¥6 (1979).

327y
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328y,

329The only remedy specified by the Circular for "“significant
discrepancies" is complete rejection of the in-house estimate for a "new start" or
resolicitation of commercial bids for a subsequent cost comparison study for
in-house activities. The temporary continuation of in-house performance "is not a
gain in light of the disclosure of the Government's in-house estimate figures."

330In the case of an activity presently being performed in-house, the
Handbook provides that "the solicitation may be cancelled and the comparison
rescheduled for a later date" if the estimate cannot be corrected within the
validity date of bids or proposals.

331gee p. Schnitzer, Government Contract Bidding 506 (1976). As to the
broad diseretion of the procuring agency in deciding whether to cancel an IFB after
bid opening with or without resolicitation, sece 54 Comp. Gen. 973 (1875) and
Preventive Health Programs, Inc., B-195877, January 22, 1980, 80-1 CPD ¥63.

332Hearings on Military Posture and H.R. 10929, supra note 38, at 1900.

3335ce BNA Fed. Cont. Rep. (News), No. 714, A-2,3, Jan. 16, 1978; BNA
Fed. Cont. Rep. (News), No. 758, A-19,20, Nov. 27, 1978; BNA Fed. Cont. Rep.
(News), No. 759, A-20, Dec. 4, 1978. .

3340MB Circuler No. A-76, §1lla, 44 Fed. Reg. 20561 (1979).

336The Circular provides that the agencies' appeal procedure will provide
for review of the "initial determination and the rationale upon which the decision

'was based."” [ {lla, supra note 334]. It is unelear what the "initial determination"

would be. The cost comparison procedure outlined in the Handbook does not
provide for public announcement of any results until the Decision Summary Form
and the Cost Comparison Form have been "audited" by a "qualified activity
independent »f the cost analysis, and reviewed and approved by the approving
authority for announcement by the Contracting Officer. Following the 5 or 15 day
review period the contract is awarded or the solicitation cancelled in favor of
in-house performance. [Cost Comparison Handbook, ch. II, pt. D, ¥s 6-10].

337Such an interpretation would be consistent with the use of the term
"initial determination" as opposed to the final or ultimate decision, and the
reference to the phrase "determinations made under this Circular." [ ¥1la, supra
note 334].

338The exception to the policy of reliance on the private sector on the
basis of higher costs merely reflects the outcome of a cost comparison study under
the procedures of the Circular. The other exceptions are based on determinations
made under the guidelines of the Circular without regard to cost. [Y8, 44 Fed.
Reg. 20559] . See text accompanying notes 92-110 supra.

33%0MB Circular No. A-76, 9a(5), 44 Fed. Reg. 20560 (1979).
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34014, at ¥s 9d and 9e.

34114, at 110d(4), 44 Fed. Reg. 2056L.

34214, at Y11a(1), 44 Fed. Reg. 20561. Also see note 336 supra.

343For a flow chart of the decision-making process see OMB Circular No.
A-76, Attachment B, 44 Fed. Reg. 20563 (1979); also Cost Comparison Handbook,
ch. IL

3444 MB Circular No. A-76, Y1la, 44 Fed. Reg. 20561 (1979).

346I_d. at Y lle.

- 34714, at Y11a(2) and Y 1le.

348See Schnitzer, Handling Bid Protests Before GAQ, Edition I, Govt. Ctr.
Briefing Pepers 77-4 (1977).

3494 C.F.R. §20.1 1980).

3504 ¢.F.R. §520.1, 20.2 (1220).

35]‘The remcdies aveilable to & protester before awerd include withhelding
award during the pendency of the protest, preventing award on the basis of a
defective or unduly restrictive solicitation, and, in some cascs, a recommendation
for award of the contract to the protester. [See Schnitzer, Handling Bid Protests
Before GAO, Edition lI, supra note 348, at 8, 11]. However, unlike the GAO, the
agency under the appeal process is the zuthority to take direct corrective action.
For this reason the intra-agency appeals process is essentially like the protest to
the Contracting Officer which may precede the protest to the GAO. [See P.
Schnitzer, Government Contract Bidding 513 (1976)] .

352C0mp. Gen. Dec. B-186691, 76-2 CPD ¢ 351 (0976); 54 Comp. Gen. 767,
75-1 CPD 4166 (1¢75); Comp. Gen. Dec. B-181265, 74-2 CPD Y298 (1974); Comp.
Gen. Dec. B-188141 77-1 CPD Y104 (1977); 55 Comp. Gen. 397, 75-2 CPD Y245
(1975).

3“Sacomp. Gen. Dec. B-184852, 75-2 CPD Y242 (1975); Comp. Gen. Dec.
B-186502, 76-2 CPD 456 (1976).

3540MB Circular No. A-76, 1 llc, 44 Fed. Reg. 20561 (1979).

35"r’See text accompanying notes 337-344 supra.

35SComp. Gen. Dec. B-188054, 77-2 CPD 4321 (1877) and Comp. Gen. Deec.
B-190183, 78-1 CPD 4444 (1978). Also see 42 Comp. Gen. 640, 642 (1963) and 53
Comp. Gen. 86, 88 (1973). Also see note 5 supra; and Cibinic and Lasken,The
Comptrolier General and Government Contracts, 38 Geo. Wash. L. Rev. 349,
372-373 (1970).




357Comp. Gen. Decs. B-195733, B-196117, 80-1 CPD ¢ 89 (1980).

358D AR 2-407.8(b)(2); FPR 1-2.408(b)(3). See also 4 C.F.R. §20.4.
35901iB Cireular No. A-76, Y1la, 44 Fed. Reg. 20561 (1979)

36049 Comp. Gen. 640, 642 (1963); 53 Comp. Gen. 86, 88 (1973); and Comp.
Gen. Dec. B-189430, 78-2 CPD 49 (1978).

3616mp. Gen. Dec. B-183487, 75-2 CPD %12 (1975).

36200mp. Gen. Dec. B-183866, 76-1 CPD 94389 (1976); Comp. Gen. Dec.
B-186332, 76-2 CT'D 1302 (1976). !

363c0mp. Gen. Dec. B-194505, 79-2 CPD 4§ 38 (1979).

36414, at 2.
365,

366The "significant issue" exception is reserved for protest issues involving
a procurement prineiple of brosd application which has not been censiderced before.
[See Comp. Gen. Dec. B-185339, 76-1 CPD €350 (1976); Schnitzer, Handling bid
Protests Before GAO, Edition 11, suvrs note 348, at 7). For a categorical listing of
issucs ceecepled for review under this exception sce R, Nash, Jr. end J. Cibinic, Jr.,
Federal Procurement Law, Volume I, Contract Fermation 854, n.2{(c) (1977).

367 Comp. Gen. Dec. B-194580, 79-2 CPD § 66 (1979).

36814, at 2.
369

371gee discussion of the Crown Laundry decision at Comp. Gen. Decs.
B-195733 and B-196117, 80-1 CPD 89 (1980).

372_1_@. at 3.

37379-2 CPD supra note 367, at 2.

374 omp. Gen. Dec. B-195684, 79-2 CPD 4379 (1979).

3754,

376h0D Appropriation Authorization Act, 1979, Pub. L. No. 95-485, Title
VIII, §814, 92 Stat. 1625 (1978).

377

79-2 CPD supra note 374, at 2-3.
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Agency decisions on the method of procurement to be used will not be
disturbe¢ by GAO abscnt a clear showing thet the determination leckec o
reasonable basis. [53 Comp. Gen. 270 (1973); Ccmp. Gen. Dee. B-182556, 75-1 CPD
1218 (1975)). 1t also has been the policy of the GAO to accept the facts ax
asserted by the procuring agency when the written evidence in the record is in
conflict. It epplies a "presumption of correctness" to the agency's administrative
report. {42 Comp. Gen. 126,134 (1962)].

379 omp. Gen. Decs. B-195733 and B-196117, 80-1 CPD ¢ 89 (1980).

38OIn this context "standing" is used to refer to a proper party, i.e., an
"interested perty" and "justiciability" refers to & proper issue for a bid protest. In
the literal sense, the Comptroller General does not follow the judieiallv established
standing rules in determining who is an interested party. [See Comp. Gen. Dee.
B-178752, 74-1 CPD §139 (1974)]

38180-1 CPD supra note 379, at 3.

38279—2 CPD supra note 363, at 2; Comp. Gen. Dec. B-183866, 76-1 CPD
1389 (1976).

383 b covins v. Lukens Steel Co., 310 U.S. 113 (1940),

p
38“”1‘he decision in Secanwell Laboratories lne. v. Sheffer, 424 F.2d €28
(D.C. Cir. 1970) has not been reviewzd or affirmec by the Suprame Curdy how aver,
it has been foliowed by ozt other federal courts, For g more detuiled anglysis end
listing of positions taken by the varicus federal eireuit courts see R Nagh, Jro end
J. Cibinie, Jr., Federal Procurcinent Law, Volune 1, Contract Formation 834-835,
n. 1 (1977).

38581einthal v. Seamans, 455 F.2d 1289 (D.C. Cir. 1971); Wheelabrator v.
Chafee, 455 F.2d 1306 (D.C. Cir. 1871).

386

Allen Campbell Co. v. Llovd Wood Const. Co., 446 F.2d 261 (5th Cir.

1971).

387Schoonmaker v. Resor, 445 F.2d 726 (D.C. Cir. 1971).

3884 C.F.R.520.10 (1980); 55 Comp. Gen. 546 (1975).

38980hoonmaker v. Resor, supra note 387; Steinthal v. Seamans, supra note
385; Wheelabrator v. Chafee, supra note 385.

390

Steinthal v. Seamans, supra note 385,

391National Cash Register Co. v. Richardson, (D.C.D.C. 17 Feb 1871), 13

G.C. 4108.

393Administmtive Procedure Act (APA), 5 U.S.C. §§701 et seq. (1376).
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3945 y.s.C. §701(a)(2) (1976).

395Local 2855. AFGE (AFL-CIQ) v. United States, 602 F.2d 574 (34 Cir.

1979).

39614, at 582.

39714, at 583.

; 39814, at 570,

’ 39914, at 580-58L.

4005 y s.c. s5301, 302, 305 (1976).

401609 F.2d, supra note 395, at 581.

40214, at 581-583.

40314, ot 581,

404 . . . e - -
OB Cireulir No. A~76, 93, 44 Fed. Reg. 20558 (1579).

405

id. at % 6.
466

e ———

1d. et § 9, 44 Fed. Reg. 20559,

I1d. at {94, 44 Fed. Reg. 20560.

I1d. at 4 Se.

Id. at ¢ 9b(2) and 4 9c.

Id. at 48, 44 Fed. Reg. 20559, Also see Chapter 2.

41151B Circular No. A-76, §10c(l), 44 Fed. Reg. 20560 (1979).

412_1_(_1. at 4 9a(s).

41314, at 4104(4), 44 Fed. Reg. 20561

Mg, at 110¢(2).

415’I‘he Circular at {1llb provides:

"This procedure does not authorize an appeel
outside the agency or a judicial review."
[44 Fed. Reg. 20561]
Also see text accompanying note 404 supra.

The "Kazen Amendment” to §804 of the FY 1981 Defense Appropriations
! Act [8-80 Cong. Rce. H3716 (daily ed. May 15, 19&0)] would have established &

~w.m..d
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statutory right for Government emplovees who receive reduction in foree (RIF)
‘ notices to seek injunctive relief and judicial reviev: of egency decisiens to contrect
work previously conducted by those Governeient emplovees. The amendinent wesg
offered end weccepted on the floor of the House. It wes included in the House
version of the bill, but it was deleied by the Cenfercence Committee. As e result
the finul bill signod by the President did not contain the right for judicial review of
contracting out decisions. [Pub. L. No. 96-527, _ Stat. ___ (Dec. 15, 1950)]

4181 5ea) 2855, AFGE (AFL-CIO) v. United States, 602 F.2d 574 (3d Cir.
1879); Local 1568, ATGL v. Dunn, 561 I.2d 1310 (4th Cir. 1977); Locel 1858, ATGE v,
Callewav, 388 k. dSupp. 176 (N.D. Ala. 1875); AYGE v. Hofimen, 427 F. Supp. 1u43
(N.D. Ale. 1976); AFGE v. Middendorf, Civil No. 75-4077 (D.C. R.L, Sept. 15, 19706);
AFGE v. Stetson, Civil No. 77-2146 (D.C. D.C., July 25, 1579).

417pescomp. Inc. v. Sampson, 377 F. Supp. 254 (D. Del. 1974); Merrian v.
Kunziz, 476 F. 2d 1233 (3d Cir.) cert. denied 414 U.S. 911 (1973).

Also see ADVO-Svstem, Ine. v. Kreps, Civil No. 79-0257 (D.C.D.C., filed
Jen 25, 1979). Sec discussion of reviewability issue on reference to the Comptroller
Geneorel of the United States, Comp. Gen. Dece, B-154088, 79-1 CPD ¢ 361 (1979).

416,

Sar

Collins, 367 U.S. 159 (0070); Association of Data Processir:

Vv, Ceonm, 887 ULS, 150 (1s70).

418

See note 884 st end text aecompanying.

Lodre 1858, AFGL v, Paine, 436 F.2d §82, §84-885 (D.C. Cir. 1970).

42114, at 892-893.

42219, at 893.

423 AFGE v. Hoffman, 427 F. Supp. 1048, 1082 (N.D. Ala. 1976).
424

Id.

42514, at 1083.

42640 B Circular No. A-76, $10a(4), 44 Fed. Reg. 20560 (1978).

42714, at 47, 44 Fed. Reg. 20558-59.

42810 Circular provides that "excess property and services aveilable frem

& other T'ederal egencies should be used in preference to new starts or contracts.”
[97a, 44 Ved. Reg. 20558-59]. Secc text accompanying notes 111-17 supra.
4

29427 F. Supp. supra note 423, at 1083.
43

DQMB Circular No. A-76, 18, 44 Fed. Reg. 20558 (1979).




